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1 | 
JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS, 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


NO. 14, 849 i 


JOSEPH A. BOLDEN, JR., 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA — 
CRIMINAL DOCKET | 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


PARTIES ATTORNEYS | 
UNITED STATES U. 8. ATTORNEY: CAPUTY G.J. NO. 
vs. | 
. JOSEPH A. BOLDEN, JR. 1. G.L, Clark-541 Fla. Ave.,N.W. 1. 30-58 
RAYMOND R. DUCKETT, JR. 2. P. Larson-503 F St. ,N. W. 2. 8-58 
WILLIAM O.. WEST | 3. Orig. 


CRIMINAL NO. 127-'58 


CHARGE: ROBBERY, CARRYING A DANGEROUS WEAPON (22, DCC, 2901, 3204) 
DATE PROCEEDINGS | 


No. 1, 2, 3: 





1958 Feb. 


Presentment and indictment filed (6 counts) ! 
No. 1,2: Copy of indictment given to deft. C: 


ert. filed. 


' 1958 Feb. 14 No. 3: BENCH WARRANT ORDERED AND ISSUED. PINE, J. 
1958 Mar. 1 No. 2: APPEARANCE of Peter Larson entered. 
1958 Mar. 3 No. 1, 2: ARRAIGNED, Plea NOT GUILTY entered; 





Defendant REMANDED to the District of Columbia Jail; 
No. 1: APPEARANCE of G. Larson Clark entered 
and filed; Attorney G. Larson Clark present. 


2 


No. 2: Attorney Peter Larsen present. 
HOLTZOFF, J. (Reporter-Gore) Cert. filed. 

1958 Mar. 7 No. 2: MOTION of DEFENDANT for admission to recognizance 
and reduce bail, filed. (Prepared by Deft. ) 

1958 Mar. 14 No. 2: MOTION of DEFENDANT for admission to recognizance 
and reduce bail, heard and DENIED; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney not present.. 
HOLTZOFF, J. (Reporter-Gore) Cert. filed. 

1958 Mar. 24 


JURORS FROM CRIMINAL COURT NO. 3 CALLED: 
CASE is RESPITED until March 25, 1958; 
Defendant REMANDED to the District of Columbia Jail; 
No. 1: Attorney G. Lawson Clark present; 
No. 2: Attorney Peter Larsen present. 
HOLTZOFF, J. (Reporter-Gore) Cert. filed. 


1958 Mar. ¢ 
TRIAL RESUMED: 
JURY AND TWO ALTERNATE JURORS SWORN: 
Ella E. Kaiser, Lewis S. Atkins, Thomas G. Hodges, 
James O. Sargent, John R. Contee, Edwart T. Morgan, 
Charles C. Curtin, Roscoe Dixon, Norval S. Seaborn, 
EHugene E. Meyers, Anna B. Fondenes, Joseph E. 
Francis. 
a. 1. John V. Geer a. 2. Edward N. Good 
Case is RESPITED until March 26, 1957; 
Defendant REMANDED to the District of Columbia Jail; 
No. 1: Attorney G. Larson Clark present. 
No. 2: Attorney Peter Larsen present. 
HOLTZOFF, J. (Reporter-Gore) Cert.filea. 
1958 Mar. 26 
TRIAL RESUMED; same jury and alternate jurors; 
Alternate jurors discharged; 
No. 1: VERDICT: Guilty on counts 1, 2, 3, 4; 
No. 2: VERDICT: Guilty on counts 1, 2, 3, 5; 
No. 1,2: Case is REFERRED to the Probation 
Officer of the Court; 
Defendant REMANDED to the District of 
Columbia Jail; 
No. 1: Attorney G. Lawson Clark present. 
No. 2: Attorney Peter Larsen present. 
, HOLTZOFF, J. (Reporter-Mallon) Cert. filed. 
1958 Mar. 26 No. 1, 2: TRANSCRIPT OF PROCEEDINGS, March 3, 1958, 
filed. (Reporter-Gore) 
1958 Apr. 18 No. 1: JOSEPH A. BOLDEN, JR.: 





1958 Apr. 


1958 Apr. 
1958 Apr. 


1958 Apr. 
1958 Apr. 


1958 Apr. 


18 


21 
23 


28 
28 


29 


1958 May 2 
1958 May 6 


1958 May 8 


1958 June 3 


1958 June 19 


1958 June 26 


1958 July 2 


No. 
No. 


No. 


No. 


nw 
° 


: RAYMOND R. DUCKET, JR.: 


3 


SENTENCED to imprisonment for a period of FIVE 

(5) YEARS to FIFTEEN (15) YEARS on Counts 

1, 2 and 3; ! 

ONE (1) YEAR on Count 4; 
said sentence by the counts to run CONCURRENTLY 
and to run CONCURRENTLY with sae iad imposed 
in Criminal Case No. 805-57. 
Attorney G. Larson Clark present. 
HOLTZOFF, J. (Reporter-Spatzer) | 





SENTENCED to imprisonment for a series of 
FIVE (5) YEARS to FIFTEEN (15) YEARS; 
Attorney Peter Larsen present. ! 
HOLTZOFF, J. (Reporter-Spatzer) | 
2: Judgment & Commitment of 4-18-58, filed. HOLT ZOFF, J 
Supplementary MOTION of DEFENDANT for a New Trial 
filed. 
AFFIDAVIT of DEFENDANT IN SUPPORT OF applica- 
tion for leave to proceed on appeal - Judgment - 
without prepayment of costs, filed. 
(Prepared by Defendant) 


: Application to proceed in Forma Pauperis, DENIED. 


HOLT ZOFYF, J. 


: NOTICE OF APPEAL from Judgment, filed. 


Clerk's Fee of $5. 00 paid and credited to the United 
States. 


: DENIAL of motion of defendant for new trial and for 


application for leave to proceed on appeal - Judgment - 
without prepayment of costs, filed. | 

Court certifies that the appeal is not aa in good 
faithh HOLTZOFF, J. (N) 


:. Election against service of sentence signed by Deft. , filed. 
: MOTION of DEFENDANT to vacate, set aside judgment 


and discharge petitioner under T. 28, Sec. 2255, 
U. S. Code, filed. Cert. of Serv. (Prepared by Deft. ) 


: MEMORANDUM DENYING motion of Defendant to vacate 


and set aside sentence under T. 28, Bee 22595, U.S. 
Code, filed. HOLTZOFF, J. (N) 

2, 3: TRANSCRIPT OF PROCEEDINGS, | April 18, 1958, 
filed. Clerk's copy. (Reporter -Spatzer) 





: MOTION of DEFENDANT to set bail pending appeal filed 


and DENIED. (by deft.) HOLTZOFF, J. (N) 


: MOTION of DEFENDANT for order for refund of personal 


property, filed. Cert. of Serv. (Prepared by Deft. ) 


: MOTION of DEFENDANT for order for return of personal 


property DENIED. HOLTZOFF, J. (Reporter-Nevitt) 
Cert. filed. Attorney G. L. Clarke present. 
| 


1958 July 17 


1958 July 24 


1958 Aug 20 


1958 Sep. 10 


1958 Sep. 15 


1958 Oct. 15 


1958 Nov. 7 
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: JOSEPH A. BOLDEN, JR.: 
Affidavit and Motion of Defendant for Court Records 
without prepayment of costs, filed. 
Application of Defendant to Appeal Denial of July 2, 
1958 in Forma Pauperis, filed. Cert. of Serv. 
(Prepared by Deft. ) 

No. 1: DENIAL of motion of Deft. for Court Records and 
motion to appeal - denial of 7-2-58, in Forma Pau- 
peris, filed. Appeal is frivolous and is not taken in 
good faith. 7-23-58 HOLTZOFF, J. (N) 

No. 1: Certified copy of Order of the U. S. Court of Appeals 
stating that the petition be held in abeyance and that 
the stenographic transcript of the proceedings in the 

District Court be prepared at the expense of the 
United States and filed in this Court, filed. Dated 
8-15-58. 

No. 1,2: TRANSCRIPT OF PROCEEDINGS, Vol. I, Pages 1- 

106, March 24, 25, 1958, filed. Court's Copy 
_ (Reporter-Gore) 

No. 2: Certified copy of Order from U. S. Court of Appeals 
that the stenographic transcript of proceedings in 
U. S. District Court be prepared at expense of the 
United States, extending time within which petitioner's 
counsel may file a memorandum in support of petition 
for ‘leave%e.prosecute an.appéal in forma pauperis to 
thirty (30) days after preparation of the stenographic 
transcript, filed. 

No. 2: Certified Copy of Order from U. S. Court of Appeals 
-AMENDING the second paragraph of the Order entered 
herein September 12, 1958, to read as follows: 

"Ordered by the Court that petitioner be allowed to 
proceed in forma pauperis to the extent of having 
the stenographic transcript of the proceedings in the 
District Court in this case be prepared at the ex- 
pense of the United States.", filed. 

No. 1: Certified copy of ORDER from the U.. S. Court of Appeals 
DENYING motion for an extension of time and the mo- 
tion for BAIL without prejudice to a renewal of the bail 
motion before the District Court or in the Court of 
Appeals upon a showing that petitioner has. made appli- 
cation for bail in the District Court or that such an 
application is not practical, filed. Dated 11-5-58. 
Certified copy of ORDER from the U. S. Court of 
Appeals for the District of Columbia Circuit ALLOWING 
the petitioner to APPEAL from the Judgment of the 
District Court without prepayment of costs, aad further 





a> 


v 


[Filed January 3, 1958] COMPLAINT 


9) 


ordered that that the transcript of record shall be 
prepared by the Clerk of the District Court and trans- 
mitted to this Court within forty (40) days, filed. 
Dated 11-5-58. APPEAL NOTED 

1958 Nov. 25 No. 1: MOTION OF DEFENDANT for subpoena duces tecum and 
Affidavit in poverty, filed. (Prepared'by Deft. ) 

1958 Dec. 3 No. 1: DENIAL of motion of Defendant for subpoena duces tecum, 
filed. The Appeal must be heard on the record in the 
District Court. Hence it is not appropriate to subpoena 
documents not introduced in the District Court. 
HOLTZOFF, J. (N) 





| 
| 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 


| 
Affidavit No. 292702 

WHEREAS Harry Lowery hath upon oath before me, Paul Mothershead, 
Deputy Clerk of The Municipal Court for the District of Columbia, made complaint 
and declared that on the 29th day of December, A. D., 1957, at the District afore- 
said, one Raymond Reginald Duckett, Jr. did then and there unlawfully by force 
and violence, by stealthy seizure and snatching steal, and take carry away from 
the person and immediate actual possession of Fred Mosley money of the value of 
one bill-fold dollars, all lawful money of the United States, of goods and chattels 
of Raymond Reginald Duckett, Jr. against the form of the statute in such case 


made and provided, and against the peace and government of the United States of 


America. | 

WITNESS, The Honorable LEONARD P.. WALSH, Chief Judge of The Mun- 
icipal Court for the District of Columbia, and the seal of said Court this 1st day 
of January, A. D., 1958. | 


| 
WALTER F. BRAMHALL 

Clerk,The Municipal Court, D. C. 
s/ Paul Mothershead 
Deputy Clerk | 


[Filed January 3, 1958] COMPLAINT (Reverse Side of Complaint) 


| 
| 
I 
| 


6 
WITNESSES: Det. Sgt. Mark W. Gray; Fred Mosley, 2623 Otis St., N. W.; 
Raymond Mosley, 3530 13th St., N. W.; Harry Lowery, 1336 Meridan St., N.W.; 
Hortense Mobley, 1411 Chapin St., N.W.; Det. Sgt. Mark W. Gray, Robbery 


Sad., Det. Sgt. Gould, Robbery Sqd. 
January 1, 1958 


Hearing held. Held to await the action of the Grand Jury Committed to 
Jail in default of recognizance in the sum of $10, 000, to appear in the United 
States District Court for the District of Columbia. 
/s/  (Qlegible) 


[Filed January 6, 1958] 


UNITED STATES COMMISSIONER 
District of Columbia 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE: JAMES F. SPLAIN U. S. COURT HOUSE, WASH. 1, D.C. 
2. JOSEPH ANDREW BOLDEN, JR. 

DISMISSED as to Deft. #1. /s/ JG, 30-58 

Complaint filed on Dec. 30th, 1957, by Fred Mosley, charging violation of 
United States Code, Title 22 D. C. Code, Section 2901, on Dec. 29, 1957, at 
Washington in the district of Columbia as follows: Robbery at gun point. 

PROCEEDINGS ON FIRST PRESEN TATION OF ACCUSED TO COMMISSIONER: 

Date: Dec. 30, 1957; Arrested by M. P.D.C.; Presented: 4:30 p.m. with- 
out warrant. 

Appearances for accused: DeLong Harris for Def. Galloway & G. Lawson 
Clark, Def. 2, Bolden, Jr. 

Proceedings taken: Complaint prepared. Defendant was informed of the 
complaint and of his right to have a preliminary hearing and to retain counsel. 
Defendant was not required to make a statement and was advised that any state- 
ment made by him may be used against him. Defendant was advised of his right 
to cross-examine witnesses against him and to introduce evidence in his own 





+ 


7 
behalf. Each defendant requested a hearing. | 
Hearing Held in Part -- Probable Cause Shown as to Def. Bolden, Jr. -- 
Hearing held on Dec. 30, 1957: Witness Det. Sgt. Mark W. Gray, Robbery 
Sad. MPDC testified that a report was received from the complainant that three 
men robbed him and his guests at his home 2623 Otis Place, N. E. : during the 
course of a card game; that def. Bolden said that he had been in these premises 
and had used the phone. | 
Witness Fred Mosely 2623 Otis Pl. N. E. the complainant in this case tes- 
tified that Def. Bolden came to his premises bet. 10:30 and 11 p.m. inquiring 
for a Blance Brown and he allowed him to use the phone, that Bolden rtd. about 
1:30 a.m. and again asked for Blanche Brown and for permission to use the phone; 
that when he allowed the Def. to enter, two others came in; that Bolden had a gun 
and backed him down the steps and fired a shot. 
Def. Galloway testified that he and Bolden left a party bet 1 and 1:15 a.m. 
and went to his home and remained there until bet. 4 and 5 a.m. 
Outcome: Def. Bolden, Jr. Held for Grand Jury; Case as toD Def. Galloway 
Ctd. to Dec. 31, 1957. | 
Bail fixed December 30, 1957. Amount: Def. No. 1 - $5, 000 Bond; Def. 
No. 2 - $10,000 bond. * * * committed to Wash. Asylum and Jail on 
December 30, 1957. 
PRELIMINARY EXAMINATION: 
‘Date: Dec. 31, 1957; Appearances for: United States, Oscar Altshuler; 
Accused, Delong Harris ! 
Proceedings taken: 
AUSA Altshuler moved to dismiss as to Def. Galloway tor want of suf- 
ficient evidence. Motion Granted. Case Dismissed as to Def. Galloway. 
(Def. Galloway appeared for hearing on Dec. 31, 1957 - having posted 
bond on Dec. 30, 1957 at Police Hdqtrs. Surety: M. N. Robinson) 
Outcome: Def. Galloway Discharged. 
Certified to be a correct transcript. Made this 4 day of January, 1958. 
Transmitted to Clerk of United States District Court for the District of 











Columbia, January 6, 1958. 


/s/ JAMES F. SPL:AIN 
United States Commissioner 


[Filed January 6, 1958] UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
Vv. ) COMPLAINT for VIOLATION 
1. Robert Phillip Galloway ) of DCC 22, Section 2901 
2. Joseph Andrew Bolden, Jr. 
BEFORE James F.. Splain, U. S.. Court House, Wash. 1, D. C. 
The undersigned complainant being duly sworn states: 
That on or about December 29th, 1957, at Washington in the District of Columbia 
the above named defendants did by force and violence or by putting in fear at 
gun point, take from the person or the immediate possession of Fred Mosley 
$125. 00 in bills, property of Fred Mosley. 
And the complainant further states that he believes that Fred Mosley, 
2623 Otis St., NE, Washington, D. C.; Mark W. Gray Det. Bur, Robbery Sqd., 
MPDC are material witnesses in relation to this charge. 
/s/ FRED L. MOSLEY 
Sworn to before me, and subscribed in my presence, December 30, 1957. 


/s/ JAMES F. SPLAIN 
United States Commissioner 


[Filed January 6, 1958] TEMPORARY COMMITMENT OF 
ROBERT PHILLIP GALLOWAY 


To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above named defend- 
ant and to commit him with a certified copy of this commitment to the custodian 
of a place of confinement within the District of Columbia approved by the Attorney 
General of the United States where the defendant shall be received and safely kept 
until discharged in due course of law. The above named defendant has been 
arrested but not yet fully examined by me upon the complaint of Fred Mosley, 





+ [Filed January 6, 1958] FINAL COMMITMENT OF 


! 
| 


9 
charging that on or about Dec. 29th, 1957 at Washington in the District of 
Columbia the defendant did Robbery at gun point in violation of DCC Title 22, 
Section 2901; and he has been directed to furnish bail in the sum of five thousand 
dollars ($5, 000) for his appearance before me at U..S.. Court House, Wash. 1, 
D. C. in accordance with all my orders and direction relating thereto, and he 
has failed to do so. ! 


Dated: 
December 30th, 1957 /s/ JAMES F. SPLAIN 
Next appearance: Dec. 31, 1957 United States Commissioner 


RETURN 

Received this commitment and designated prisoner on Dec. 30, 1957, 
and on Dec. 30, 1957, committed him to D. C. Jail, and left with the custodian 
at the same time a certified copy of this commitment. ! 


Dated: CARLTON G. BEALL 
United States Marshal 
December 30, 1957 District of Columbia ; 


By /s/ (legible) 


JOSEPH ANDREW BOLDEN, JR. 

To: The United States Marshal of the District of Columbia; | 

You are hereby commanded to take the custody of the above named defend- 
ant and to commit him with a certified copy of this commitment to the custodian 
of a place of confinement within the District of Columbia approved by the Attorney 
General of the United States where the defendant shall be received and safely kept 
until discharged in due course of law. The above named defendant was arrested 
upon the complaint of Fred Mosley charging that on or about Dec. | 29th, 1957, in 
the District of Columbia, the defendant did Robbery at gun point ! 

HELD FOR GRAND JURY | 
in violation of DCC Title 22, Section 2901 and he (after examination by me on 





Dec. 30th, 1957, where it appeared that there is probable cause to believe that 


the offense so charged has been committed and that he has committed it), has 
been directed to furnish bond in the sum of ten thousand dollars ($10, 000) for his 


10 
appearance in the United States District Court for the District of Columbia at 
U. S. Court House, Wash. 1, D. C. in accordance with all orders and directions 
of the court relative to his appearance before the court, and he has failed to do so. 


Dated: /s/ JAMES F. SPLAIN 
December 30th, 1957 : United States Commissioner 
RETURN 


Received this commitment and designated prisoner on Dec. 30, 1957, and 
on Dec. 30, 1957, committed him to D. C. Jail, and left with the custodian at 
the same time a certified copy of this commitment. 


Dated: CARLTON G. BEALL 
United States Marshal 
December 30, 1957 District of Columbia 


By /s/ (legible) 


[Filed January 6, 1958] 
COMMISSIONER'S PRELIMINARY APPEARANC& BOND 

We, the undersigned, jointly and severally acknowledge that we and our 
personal representatives are bound to pay to the United States of America the 
sum of five thousand dollars ($5, 000). 

The condition of this bond is that defendant, Robert Phillip Galloway is to 
appear before James F. Splain, United States Commissioner for the District of 
Columbia, at Washington, D. C. in accordance with all orders and directions of 
the commissioner relating to the appearance of the defendant before the commis- 
Sioner in the above entitled case, and if the defendant appears as ordered, then 
this bond is to be void, but if the defendant fails to perform this condition payment 
of the amount of the bond shall be due forthwith. If the bond is forfeited and the 
forfeiture is not set aside or remitted, judgment may be entered upon motion in 
the United States District Court for the District of Columbia against each debtor 
jointly and severally for the amount above stated together with interest and 
costs, and execution may be issued or payment secured as provided by the Fed- 
eral Rules of Criminal Procedure and other laws of the United States. 

This bond is signed on this 30 day of December, 1957, at Washington, D.C. 


od 


«a 


[Filed February 10, 1958] Holding a Criminal Term | 


11 


/s/ ROBERT P. axnoway 
Defendant : 
917 Howard Rd., S.E. 


| 
/s/ JOHN W. CARTER 
Surety 
510 F St., N.W. 
Signed and acknowledged before me this 30 day of December, 1957. 


/s/ FRANK A. JORDAN — 
Deputy Clerk 


' 
' 
| 


Grand Jury Impanelled January 2, 1958, Sworn in on January 7, 1958 


The United States of America ) Criminal No. 127-58 

v. Grand Jury No. 30-58 
Joseph A. Bolden, Jr. ) Na 
Raymond R. Duckett, Jr. ) Robbery; Carrying’ a Dangerous 
William O. West. ) 


Weapon (22 D.C.C, 2901, 3204) 
The Grand Jury charges: i 
On or about December 29, 1957, within the District of Columbia, Joseph 
A. Bolden, Jr., Raymond R. Duckett, Jr. and William O. West, by force and 
violence and against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the immediate 
actual possession of Fred L. Mosley, property of Fred L. Mosley of the value 
of about $125.00, consisting of $125.00 in money. 
SECOND COUNT: 
On or about December 29, 1957, within the District of Columbia, Joseph 
A. Bolden, Jr., Raymond R. Duckett, Jr. and William O. West, by force and 
violence and against resistance and by sudden and stealthy seizure and snatching 





and by putting in fear, stole and took fromthe person and from the immediate 
actual possession of Harry D. Lowry, property of Harry D. Lowry of the value 
of about $7.00, consisting of one billfold of the value of $7.00. 
THIRD COUNT: | 

On or about December 29, 1957, within the District of Columbia, Joseph 


12 

A. Bolden, Jr., Raymond R. Duckett, Jr. and William O. West, by force and 
violence and against resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and from the immediate 
actual possession of Raymond Mosley, property of Raymond Mosley of the value 
of $25.00, consisting of $25.00 in money. 
FOURTH COUNT: 

On or about December 29, 1957, within the District of Columbia, Joseph 
A. Bolden, Jr. did carry, openly and concealed on or about his person, a dan- 
gerous weapon, that is, a pistol without a license having been issued as provided 
by law. 
FIFTH COUNT: 

On or about December 29, 1957, within the District of Columbia, Raymond 
R. Duckett, Jr. did carry, openly and concealed on or about his person, a dan- 
gerous weapon, that is, a pistol without a license having been issued as provided 
by law. 
SIXTH COUNT: 

On or about December 29, 1957, within the District@of Columbia, William 
O. West did carry openly and concealed on or about his person, a dangerous 
weapon, that is, a pistol without a license having been issued as provided by law. 


A TRUE BILL: /s/ OLIVER GASCH 
Attorney of the United States in 
/s/ R. sagt se as and for the District of Columbia 


[Filed March 3, 1958] PRAECIPE 
the 3rd day of March, 1958 
The Cierk of said Court will kindly enter my appearance as attorney for 
the defendant, Joseph A. Bolden, Jr. 


/s/ G. Larson Clark 
541 Florida Ave., N. W. 
Attorney for Defendant 


[Filed March 3, 1958] PLEA OF DEFENDANT 
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On this 3rd day of March, 1958, the defendant Joseph A. Bolden, Jr., 
appearing in proper person and by his attorney G. Larson Clark, Esquire, being 
arraigned in open Court upon the indictment, the substance of the charge ee 
stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia gail. 
/s/ By direction of | 


iaeses cai ALEXANDER HOLT ZOFF 
: Presiding Judge 
United States Attorney Criminal Court # Three | 


By Alfred Hantman 
; HARRY M. HULL, Clerk | 
Assistant United States Attorney By /s/ Irene B. Burroug 


Richmon Gore, Official Reporter Deputy Clerk 


CASE NO. 127-58 MARKED RECEIVED 
EXHIBIT FOR IDENTI- Into WITNESS 
NUMBER DESCRIPTION AND REMARKS FICATION EVIDENCE 


1 Metropolitan Police - Mar 25,1958 Mar 25,1958 None 
no permit to carry gun(Bolden) ! 

2 Metropolitan Police - Mar 25,1958 Mar 25,1958 None 
no permit to carry gun(Duckett) | 








[Received March 25, 1958] 7 
7 SUBPOENA TO TESTIFY : 
To: Robert Galloway, 917 Howard Road, S. E. or Phelps High School 
You are hereby commanded to appear in the United States District Court for 
the District of Columbia at 3rd & Constitution Ave., N. W., 4th Floor, Courtroom 
8, in the city of * * * on the 25 day of March 1958 stint to oe in the 
above-entitled case. ! 
This subpoena is issued on application of the * * * | 
March 25, 1958 HARRY M. HULL, Clerk 


/8/ G. LARSON CLARK By /s/ Irene B. Burroughs 
Attorney for Jos. Bolden Deputy Clerk | 
541 Fla. Ave., N.. W. | 


RECEIPT FOR CASH-SUBVOUCHER 





| 
! 
| 
| 
| 
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Subvoucher No. 127-58 
Date 3-25-58 
Received in cash from G. Lawson Clark Four and 40/100 ($4.40) for the 
following: Fee & Trans. U.S. VS. Jos. A. Bolden, Jr. & Raymond R. Duckett, 
Jr. (Robt. Galloway) 
By /s/ ROBERT P. GALLOWAY 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


Summoned the within-named by delivering a true copy of subpoena to: 
Robert Galloway, Phelps High School, P., 3/25/58. 
Witness fee accepted: $4.40. 
United States Marshal 
By /s/ (legible) 


[Filed December 22, 1958] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., March 25, 1958 
Before: 


HONORABLE ALEXANDER HOLTZOFF, 
United States District Judge. 


Appearances: 
On behalf of the Government: 
Victor Caputy, Assistant United States Attorney 
On behalf of the Defendant Bolden: 
G. L. Clarke, Esq. 
On behalf of the Defendant Duckett: 
Peter Larsen, Esq. 
* * * & * * * 
60 MR. CLARKE: In view of this officer's testimony that there was only 
three people in that car, I am going to ask Your Honor for a bench warrant for 


\A 
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a witness which I have tried to get into Court, of his own voluntary will, and he 
has refused to come. | 
THE COURT: Well now, just a moment. I will not issue a bench warrant 
unless the witness has been subpoenaed. | 
MR. CLARKE: No, I did not. | 
THE COURT: Who is the witness. 
MR. CLARKE: The fourth person who was in the car, Robert Garroway, 
who was arrested and charged with this crime at the same time. 
THE COURT: I will not issue a bench warrant against the witness. 
MR. CLARKE: Will you issue a forthwith subpoena? | 
THE COURT: I will authorize a forthwith subpoena. 
. CLARKE: He was arrested and charged at the same time, that is, 
the witness I was referring to. ! 
THE COURT: You can give his name and address to the Clerk, and Iam 
authorizing the Clerk to issue a forthwith subpoena. ! 
MR. CLARKE: Thank you. ! 
(In open Court:) | ! 
Whereupon, ! 
DETECTIVE MARK GRAY | 
was called as a witness by counsel for the Government and, having been previously 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION ! 


H 
| 
' 
| 


| 








BY MR. CAPUTY: 
Q. Your name, sir, is Detective Mark Gray of the Metropolitan Police 
Department? A. That is correct. 
Q. And what is your assignment? A. Iam assigned to the Rabery Squad, 
Detective Bureau. 
Q. And were you so assigned in December of 1957, and after that? A. I was. 
Q. How long have you been on the Robbery Squad? A. About eleven years. 
Q. Can you tell us whether you were assigned the investigation of a robbery 
alleged to have taken place on December 29, 1957? A. Iwas. | 
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Q. At 2623 Otis Street, Northeast? A. I was. 


Q. And as a result of that investigation, can you tell us whether you made, 
and assisted in the arrest of one named Bolden? A. I did, sir. 

Q. And where was it that you arrested him, sir? A. I arrested him at 
his mother’s home at 1911 Savannah Place, Southeast. 

Q. What date? A. December 30th. 

Q. Whattime? A. Approximately 1:00 p.m. 

Q. And who was with you at the time that he was arrested? A. Detective 
Gould, my partner, and Detective Crockett. 


Q. And where did you take him, sir? A. Took him to Police Headquarters. 


Q. Was there any conversation in the automobile, as you were going to 
Police Headquarters? A. Yes, there was conversation in the automobile and 
also in his mother’s home. 

THE COURT: And where else? 

THE WITNESS: In the automobile, on the way to Headquarters, to the Rob- 
bery Squad Office, and also at the time I placed him under arrest. 

BY MR. CAPUTY: 

Q. Tell the Court and jury what, if anything, he said about this robbery, 
when you placed him under arrest in his mother's home. A. I identified myself 
as a police officer and placed him under arrest. He asked what for. I told him 
that he was being arrested for investigation of holdup and robbery. He said, 'T 
don't know what the hell you are talking about."’ He said, "I haven't been involved 


in any robbery." I said, ‘Well, nevertheless, you will have to go downtown with us." 


We went out to the automobile. He got in the back seat and Mr. Crockett 
was driving and I was sitting in the front seat and Detective Gculd was in the back 
seat. He said "What is this all about?" I said, 'It is in reference to a holdup at 
2623 Otis Street, Northeast, Saturday night or early Sunday morning, at which 
time you and two other subjects entered this place at point of gun and held up three 

people. "' 

He said, "I was over on Otis Street.'' He said, ‘But I did not rob anybody." 
I said, "Who was with you?" He said, "Robert Calloway was with me and you 


- 
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can talk to him and he will tell you the same thing." I asked him for what pur- 
pose he had gone to this place, and he said he went there to see a a friend of 
his, a Blanche Brown. | 

I said, "Did you find her there?" He said, ''No, she wasn't there." I 
said, "What, if anything, did take place while you were there?" He said, "Well, 
the man at the door told me she wasn't there. Asked him if I could use the tele- 
phone and he said that I could. I dialed her number. I did not get an answer and 
I left." ! 

I said, ‘What happened then?" He said he went back toa patty on Dunbar 
Street. I asked him where Calloway lived and he gave me Calloway's address. 
We proceeded to the 900 Block -- rather, to Police Headquarters, : where I booked 
him and left him there and went after Calloway. | 

Q. All right. Now, let me ask you this: Can you tell us whether he told 
you what time it was that he had gone to Otis Street? A. He said it was some 
time around midnight, maybe before or after. 





Q. Can you tell us whether he said he was there once or ne A. He 
said he was there only once. | 
* * *£ kK Kk K KX | 

Q. Will you tell the Court and jury what, if anything, he said when you 
placed him under arrest? A. He wanted to know why he was being arrested and 
I told him he was being arrested as a suspect in a robbery case. I informed 
him that we had arrested a friend of his, Bolden, and that he had made a com- 
plete confession and had implicated him in this case, and that Bolden had told 
me, that he told me that he had the guns. | 

He said, "Well, I don't have any guns. If you want to look the house over, 
you can look it over.'"' He said, "But I don't have any guns." We told him that 
Bolden had short-changed him with the money and he said that Bolden had ap- 
proached him the night that this thing happened, about 8:30 -- 

THE COURT: Justa moment. I am going to ask counsel to'come to the 
bench. 

(At the bench:) 
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THE COURT: Naturally, I am not going to admit any statement that one 
defendant made about another defendant. 

MR. CAPUTY: I told him not to do that. 

MR. CLARKE: Your Honor, if I understand Sergeant Gray's testimony 
correctly, he is testifying not to what Bolden told him -- 

THE COURT: Iknow. He is testifying to what Duckett told him, andIam 
saying that what Duckett said about Bolden is not admissible. Of course, you 
understand that, Mr. Caputy. We have that same problem time and time again. 

{In open Court:) 

THE COURT: Sergeant, do not tell us what Duckett said about Bolden, but 
only what he said about himself. Nobody can confess for anybody else but themselves. 

BY MR. CAPUTY: 

Q. Now, if you are clear on that, will you continue? A. He stated that he 
was with -- 

Q.. Do you mean Duckett? A. That Duckett was with Bolden and was in 
company with him from 8:30 in the evening, when he met Bolden on a street cor- 
ner at Tolbert and Nichols Avenue, and Bolden was driving a Ford, a green Ford 
with Maryland tags, and he agreed to drive the car on this robbery. 

THE COURT: When you say, "he," -- 

THE WITNESS: . Duckett agreed to drive the car. And that when they ar- 
rived at this location, Bolden -- 

MR. CAPUTY: Do not say anything about Bolden. Just confine yourself 
to Duckett. 

THE WITNESS: Well, he went in -- he followed -- 

MR. LARSEN: Who is "he'’? 

THE COURT: Of course I am going to instruct the jury that what. Duckett 
said about Bolden's activities are not admissible against Bolden. Nevertheless, 
and in order to make the testimony intelligent, the two are so intertwined that 
the witness has to be allowed to tell his story. I think perhaps this is a good 


time to suspend for our luncheon recess and the Sergeant can finish his testimony 


after the luncheon recess. 
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(Whereupon, at 12:25 o'clock p.m., a luncheon recess was taken. ) 
AFTERNOON SESSION : 





1:45 p. m. 

THE DEPUTY CLERK: United States v. Joseph A. Bolden, Jr. » and 
Raymond R. Duckett, Jr. | | 

THE COURT: Sergeant Gray was on the stand when we recessed for lunch. 

MR. LARSEN: I believe Mr. Clarke stepped out to the Marshal's office. 

THE COURT: I see. . We will wait a moment. At the time we suspended 
this witness was giving testimony that affects the Defendant Duckett only. 

MR. CAPUTY: That is correct. 

THE COURT: And not the Defendant Bolden, whom Mr. Clarke represents, 
so I think we can proceed. Is there going to be any more testimony from this 
witness directed to the Defendant Bolden? ! 

MR. CAPUTY: No, Your Honor. 
THE COURT: Very well. Then we may proceed. 
DIRECT EXAMINATION -- (Continued) 
BY MR. CAPUTY: 
Q. Directing yourself to the Defendant Duckett, in the automobile, after 
you arrested him and had taken him to Headquarters, what, if anything, did he 
say about premises 2623 Otis Street, Northeast? A. He said that he drove this 
car to those premises and that two subjects got out of the automobile and went to 
the door and knocked on the door and went in. He said that he then got out of the 
car and followed them in. I asked him what he did when he entered the place. He 
said that he took a wallet from a short man. He didn't know him, but that he 
took a wallet from a short man. He also heard a shot fired. ! 
THE COURT: Just a moment. You are late, Mr. Clarke. 
MR. CLARKE: I am very sorry, Your Honor. I was at the Marshal's office. 
THE COURT: That is no excuse. You kept the whole Court waiting. .Do 
not do that again. You had an hour and a quarter to go to the Marshal's office. 
You may proceed. | 
THE WITNESS: He said that he heard a shot fired. I asiced him if he held 
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a gun or fired a shot and he said he did not; that one of the other subjects fired 
the shot. I asked him about the guns and he said that he had no guns; that one 
of the other subjects had the guns. 

BY MR. CAPUTY: 

Q. Now, earlier this morning, before the recess, you stated that Detec- 
tive Gould was with you in the car at the time -- upon the arrest of the Defendant 
Bolden. A. Yes, but I have madean error. He was not with me -- he was with 

72 me in the car at the time Duckett was arrested, not Bolden. There was 
Detective Crockett and myself in Detective Crockett's automobile when we arrested 
Bolden. 

Q. Other than Bolden, you and Detective Crockett, was there anyone else 
in the automobile? A. No, sir, just the three of us. 

MR. CAPUTY: That is all I have. 

THE COURT: Mr. Clarke, you may proceed. 

CROSS EXAMINATION 

BY MR. CLARKE: 

Q. Detective Gray, at what time did you arrest the Defendant Bolden? 

THE COURT: Please take your hands out of your pocket. Do not lean 
against the table. We have to preserve proper decorum, sir. 

THE WITNESS: Approximately 1:00 p.m., December the 30th. 

BY MR.. CLARKE: 

Q. And after arresting the Defendant Bolden, you took him straight to 
Police Headquarters? A. That is correct. 

Q. Now, you testified that you arrestedone Gzllowzy. A. Yes, sir, I did. 

Ce Q. . What time did you place Galloway -- 

THE COURT: I think we will exclude that as irrelevant. 

BY MR. CLARKE: 

Q. Detective Gray, you questioned the Defendant Bolden with reference to 
this robbery? A. I did. 

Q. And he admitted being at the residence of Mr. Mosley? A. He did. 

Q. At what time did he admit being at the residence or Mr. Mosley? A. 





A 
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He said, to the best of my recollection, it was around midnight. | 

Q. Did he deny returning to the residence of Mr. Mosley? A. He did 
deny it, yes, Sir. | 
Q. And other than those statements he made no other statement to you? 
A. He stated that he went there to see his girl friend, Blanche Brown, and that 
he was informed that she was not there, and then he asked to use the telephone. 
He called her on the phone and he received no response, then he said he left. 

* 74 Q. You testified on direct examination that at the time that you arrested 
Duckett you told Duckett that the Defendant Bolden had made certain statements 
admitting that he had participated in this holdup. A. I did. | 

Q. The Defendant Bolden had made no such statements to you? A. He 
had not. 


MR. CLARKE: No further questions. 
* * *£ ke *£ k Oe OK 





' 16 MR. LARSEN: Your Honor, I think there is a serious question of identi- 
fication here and I would like to go into the question of the identity of this man 
Galloway that they arrested. | 

THE COURT: No. You know what the rules of law are. Cross examina- 
tion must be limited to the scope of the direct or to credibility. | 


! 
i 
i 
| 


- MR. LARSEN: Thank you. 
° se x * * * k* * kK * 
r. FQ HORTENSE MOBLEY 


“ was called as a witness by counsel for Defendant Bolden and, taving been first 
| duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION : 
BY MR.. CLARKE: : 


. Q. Will you state your name for the Court? A. Hortense Mobley. 
- 80 Q. What is your address? A. 41011 Chaplin Street. | 
i Q. Where are you employed? A. Self-employed. | 
7 Q. You are self-employed. What is your business? A. Contracting, cement. 
b Q. Directing your attention to the evening of December 28, 1957, were you 
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present in the home of Mr. Fred Mosley? A. I were. 


Q. Now, directing your attention to about 11:30 on that evening, did you 
have occasion to see either of these two defendants here? A. Yes, I did. 

Q. Will you identify which one, if either? A. The gertleman on the right. 

Q. . Will you walk down and show which one you mean? A. This one, 
right here. 

MR. CLARKE: May the record show the witness identifies the Defendant 
Bolden? 

THE COURT: The record may so show. 

BY MR. CLARKE: 

Q. Where did you see this defendant, whereabouts in the house? A. It 

was at the telephone at the time I saw him. 

Q. Did you have any conversation with this defendant? A. No, I did not. 

Q. Now, did you see him at the front door? A. At the telephone. 

Q. You only saw him at thetelephone? A. That's right. 


Q. Now, what time did you leave the residence of Mr. Mosley? A. That, 
I don’t know -- what time it was that I left. 


Q. Let me ask you this: Were you there when certain persons held up the 
residence of Mr. Mosley? A. Yes, I was there. 

Q. And where were you at that time? A. I were in the recreation room. 

Q. You were down in the recreation room. What were you doing at that 
time? A. Well, I don't know any particular thing I was doing. There wasa 
party there. I might have been dancing, I might have been talking; I don't know. 

Q. Were you playing any cards? A. No, I was not. 

Q. Was anyone playing cards? A. No one were. 

Q. Now, did there come a time when Mrs. Mosley came into the recreation 
room? A. Several times, she came into the recreaticn room. 

Q. Iam talking about at or about the time when certain persons held up 
the residence of Mr. Mosley. A. I don't know whether Mrs. Mosley was the one 
who came down, but someone made an alarm. 


Q. What did you dothen? A. I think I were partly on the stairway leading 
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from downstairs to upstairs and I just kept coming up on the steps. 

Q. You came up the steps. And what happened then? A. That was at the 
time when he was at the telephone when I come up the steps. | 

Q. What time of night was this? A. It was the early part of the night 
when I saw Mr. Bolden. ! 

Q. Iam asking you about an event which occurred later. A, I misunder- 
stood you, then. ! 

Q. The Defendant Bolden came to the residence of Mr. Mosley earlier 
in the evening, is that right, and you saw him at the telephone? A, That's right. 

| 83 @. And he madeatelephone call? A. Right. ! 

@. And then he left? A. Right. | 

Q. Sometime after that did there come a time when the home of Mr. Mos- 
ley was held up, to your knowledge? A. It was said. I did not see anyone at 
the time. I never did see anyone else. They said there was some fellows up- 
stairs and they were held up. That, I did not see. 

Q. You were downstairs? A. I were, sir. | 

Q. Now, did you stay downstairs the entire time? A. The entire time 
when they was being held up? 

° Q. Yes. A. I did. 





-' Q. You never left the building? A. No, I did not. 
™ MR. CLARKE: No further questions. 
r MR. CAPUTY: I have no questions. 


(Witness excused. ) 
MR. CLARKE: I would like to call Joseph A. Bolden, Jr. | 
" Whereupon, 
JOSEPH A. BOLDEN, JR. 
. a defendant herein, was called to the stand in his own behalf ana) having been 
» 84 first duly sworn, was examined and testified as follows: 
r DIRECT EXAMINATION 
: BY MR. CLARKE: | 
Q. State your name for the Court. A. Joseph Andrew Bolden, Jr. 





| 
I 
I 
| 
| 
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Q. What is your address, Mr. Bolden? A. 1911 Savannah Place, South- 
east, Washington. 


Q. As of December 28, 1957, where were you employed? A. I was employed 


for Crusty Pie Company, Inc., 30 - O Street, Northeast. 

Q. Now, directing -- 

THE COURT: For how long had you been working for them? 

THE WITNESS: I had been working for them 18 or 20 months. 

THE COURT: What kind of job did you have? 

THE WITNESS: I was a baker's helper. 

THE COURT: Proceed. 

BY MR. CLARKE: 

Q. Directing your attention to the 28th day of December 1957, did you have 
an.occasion to go to the home of Fred Mosley? A. Yes, I did. 

Q. And at what time did you goto his home? A. I was at Mr. Mosley's 
home at 10:30 in the evening. 

Q. And why did you goto Mr. Mosley's home at 10:30 on the evening of 
the 28th? A. I went to Mr. Mosley's home to see one Blanche Brown who was 
not my girl friend but who was supposed to be there. 

Q. Upon arriving at Mr. Mosley's home at 10:30, who did you see? A. 

I rang the door bell and Mrs. Mosley come tothe door. I asked to see Miss 
Blanche Brown and she said she did not know her or she wasn't there. And she 
would call her husband. 

Her husband came to the door and he told me just about the same thing. 
Well, then I asked him, in turn, was Hortense Mosbey there. He called Hortense 
Mosbey to the door. Mr. Mosbey told me that Blanche was not there, and he 
asked me -- I didn't ask him, he asked me if I wanted to use the telephone and I 
did. I called Blanche Brown and I got no answer. I thanked them aid I left. 

Q. And how iong do you suppose you were at the residence of Mr. Mosley? 
A. I suppose maybe a total of maybe 10 or 15 minutes. 

Q. Did there come a time later that evening or early in the morning of 
December the 29th that you returned to the home of Mr. Fred Mosley? A. No, 


. 
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sir, I never returned. 

Q. Did you, later that evening or early in the morning of Dee ember the 
29th, return to Otis Street, Northeast? A. No, sir, I did not return once I left. 

Q. Mr. Bolden, you have heard the witnesses positively identify you -- 

THE COURT: No, no, do not makea speech. Just ask a question. 

BY MR. CLARKE: : 

Q. Mr. Bolden, you have been identified -- | 

THE COURT: No, just ask the questions. Please do not have any preface 





to the question. 
BY MR. CLARKE: 
Q. Did you hold a gun on Mr. Fred Mosley? A. No, I never held a gun 
on Mr. Fred Mosley. I never owned a gun, 


Q. Did you at any time, or during the early morning hour's of December 
the 29th, have in your possession a gun ora revolver? A. I never had a gun in 
my possession at any time whatsoever, at no time. | 

Q. Mr. Bolden, upon leaving the home of Mr. Fred Mosley, on the evening 
of December the 28th, 1957, where did you go? A. Itooka taxicab and went to 

Nichols Avenue, Southeast. | 

Q. And what did you do at Nichols Avenue, Southeast? A. I stopped by 
a place called Robinson's. I went in there and left and went from there to Dunbar 
Road, Southeast to a party at Dunbar Road and Summit Place. | 

Q. What is Robinson's? A. Robinson's is a -- used to be a poolroom but 
it is converted, it is no more. I don't think it is no more. i 

Q. It was a poolroom at that time? A. It was at that time a poolroom. 

Q. Then you went to Dunbar Road and Sumner Road, Southeast ? A. That's 
right, I did. ! 

Q. What is located there? A. Some friends of mine were having a party 


there. All the boys had chipped in, put in money, and were having a party, which 





i 
' 


they do every Friday and every Saturday, have a party. 
Q. How long did you stay at that party? A. I stayed at that party until I 
left at two. I went to the party first of all around 12:30 or a little before one. 
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I left the party at two o'clock with Robert Galloway, Iscla Magriver and another 
friend known only to me as "Ham." 

Q. And then where did you go? A. I left this party on Dunbar Road and 
went to Galloway’s residence with his parents and his sister and his brother-in- 
law at 917 Howell Road, Southeast. 

MR. CLARKE: That is all. 

CROSS EXAMINATION 

BY MR. CAPUTY: 

Q. How did you happen to go to 2623 Otis Street, Northeast? What made 
you gothere? A. Earlier in the evening, before I went there, I was at Seventh 
and T Streets, Northwest, and a friend of mine told me that if I wanted to see 
Blanche she would be there that night because they were having a poker game 
there that night, and she would definitely be there and I could see her there. 

Q. Was Blanche a friend of yours? A. No, she was not a friend of mine. 
I was trying to see her on Some business that was personal, for my own reasons. 

Q. Now, did you return there about 1:30? A. No, sir, I never returned 
there. 

Q. Now, at about 1:30, did you not say to Mr. Mosley, at the time that 
you returned there, "Heck, man," or words to that effect, 'I hate to keep both- 

ering you, but can I use your telephone again?" A. I never returned there. 

Q. Never did that. Do you know William O. West? A. William -- 

Q. William O. West? A. I don't know him personally. I had only seen 
him once or twice in my life. 

Q. How about Duckett? A. Well, I know Duckett from seeing him on 
Nichols Avenue. 

Q. Were you with him on December the 28th and 29th? A. No, sir. On 
the date of this robbery I was not with him at all. 

Q. You were not in his company at all? A. No, sir, I was never in 
Duckett's company the day of that robbery. 

MR. CAPUTY: I have no further questions, Your Honor. 

THE COURT: You may step down. 
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(Witness excused. ) 
MR. CLARKE: Your Honor, that completes the Defendant 
except for the witness Galloway, if he can be located. 
THE COURT: Well, call your next witness, if you have one. 
MR. CLARKE: That is all. | 
THE COURT: You have no other witness? 
MR. CLARKE: Except the witness Gelioway and the Marshal hasn't reported 
back yet. | 
THE COURT: Very well. * oe RK KR ES 
MARK GRAY - DIRECT EXAMINATION - BY MR. LARSEN: 
Q. Did you receive the name of a man named Galloway? iA Galloway 
was arrested at that time with Bolden. Both were charged with robbery. Bolden 
had been held by the Commissioner for the action of the Grand Jury. The case 


ieee case 


against Galloway was continued until the 31st in order to give me ample time 
to investigate statements that he made relative to being with Bolden the night of 
the robbery. After the arraignment, about 4:30 in the afternoon, we went back 
to the office and I went home. My partner, Detective Gould, called me at home 
about nine that night and told me he had received a phone call from a person stating- 

MR. LARSEN: I object to this. Ididnot askhimthis. | 

THE COURT: I think this goes beyond the confines of the question, 

BY MR. LARSEN: ! 

Q. Now, Officer Gray, did you arrest Galloway on the basis of identifica- 
tion made of him from pictures that you had of him, by certain parties? A. I had 
arrested him on the statement that he made that he was with Bolden from nine 
o'clock at night on the 29th until four o'clock in the morning of the 30th. He stated 
that he, Bolden, had already admitted going to the premises. Galloway claimed 
he did not go to the premises; that he was with him at a party on Dunbar Road. 

He implicated himself by stating that he was with Bolden during the hours of the 
holdup. 





* * * k kK kK Ok * | 
100 MR. CLARKE: Your Honor, will you indulge me just a minute? 
(Pause. ) 
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MR. CLARKE: Your Honor, I way trying to find out whether the Marshal -- 

THE COURT: Suppose you come to the bench, gentlemen. 

(At the bench:) 

THE COURT: If you have any statement to make, I would rather you make 
it at the bench, Mr. Clarke. 

MR. CLARKE: I was merely waiting on the Marshal's return on the forth- 
with subpoena. 

THE COURT: Well, why did you wait until today to issue the subpoena? 

101 MR. CLARKE: I have been trying to reach this witness, likewise, it wasn't 

until the officer testified as he did -- 

THE COURT: Who? 

MR. CLARKE: I have been trying to reach this witness. Now, this witness 
was arrested at the same -- 


THE COURT: Now, just a moment. You say you have been trying to reach 


him, but you did not issue a subpoena. 

MR. CLARKE: No, I didn't. 

THE COURT: Why not? 

MR. CLARKE: Because I did not know, at that time, that the witness would 
be as important as he was. I did not discover that until Officer Crockett testified. 

THE COURT: Well, this indictment was returned on February the 10th. 
What do you want to do? 

MR. CLARKE: Well, Your Honor, I would ask that you indulge me for a 
short recess -- 

THE COURT: What testimony do you expect to elicit from Galloway? 

MR. CLARKE: As to the circumstances. 

THE COURT: What testimony? 

MR. CLARKE: The time of his arrest, the matter that he was arrested 
at the same time that Bolden was; that he was present at the time Bolden made 
the statement to the police in the police car. 

102 THE COURT: Well, what of it? 
MR. CLARKE: And further that he was with Bolden from twelve o'clock 
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on the 28th until four o'clock in the morning on the 29th. 

THE COURT: Well, what of it? How does that affect the i issues of this case? 

MR. CLARKE: That covers the time of the holdup. 

THE COURT: Maybe he was in the holdup, for all we know. 

MR. CLARKE: Maybe so. 

THE COURT: Well, you say you will elicit testimony trom Galloway that 
he was with Bolden. 

MR. CLARKE: And that Bolden will testify he was at Dunbar Road and 
Sumner Road at a party. 

THE COURT: Well, it seems to me, even if he testified he was with Bolden 
at the time Bolden made his statement to the police, what of it?; How does that 
ibis the defendant? | 

. CLARKE: The police officers testified there was only one person in 
that car, which was Bolden. | 

THE COURT: Well, I think that is immaterial, whether Galloway was in 
the car at the same time, that is a collateral matter. i 

103 Now, as to the other matter, will you tell me definitely, again, just what 
you expect to elicit? Organize your thoughts. ! 

MR. CLARKE: Galloway was arrested at the same time Bolden was. They 
were both taken before a Commissioner. | 

THE COURT: I know; but what testimony do you expect to elicit from 
Galloway? | 

MR, CLARKE: The matter -- 

THE COURT: What testimony do you expect to elicit from Galloway that is 
relevant to this case? ; 

MR. CLARKE: Testimony that he and Bolden and others were at a party at 
Dunbar Avenue and Sumner Road from approximately twelve o' clock on the morning 
of the 29th until some time after two. | 

THE COURT: Well, why didn't you tell me that in the first place? Now, 

I can see the relevancy of that. Why didn't you tell me that in the first place? 
MR. CLARKE: That's what I meant to say, Your Honor. | 





| 
| 
' 
| 
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THE COURT: Well, you said he would testify he was with Bolden. He 
might have been with Bolden in the robbery. I am going to give you every oppor- 
tunity to get this witness. I think that is only fair. Is this the last witness? 

MR. CLARKE: That is the last witness. 

104 THE COURT: Will you put on any rebuttal? 

MR. CAPUTY: No. 

THE COURT: Here is what we will do: My thought was to let you sum up 
this afternoon and to instruct the jury in the morning, because I do not like to 
send a jury out at half past three in the afternoon. I do not think it is fair to 
jurors and I do not think it helps the case, either. But in order to give every 
possible opportunity, suppose we change the plan? Suppose we recess this trial 
now, for the day. I will take up another case. That will give you an opportunity 
to produce this witness first thing in the morning and then you gentlemen can 
make your summing-up arguments in the morning, and I will instruct the jury 
then, immediately following that. Is that agreeable to everybody? 

MR. LARSEN: Yes, Your Honor. 

MR. CLARKE: Yes, Your Honor. 

THE COURT: Now, you have rever talked to this witness, have you? 

MR. CLARKE: Let me explainit. Yes. They were both arrested -- 

THE COURT: Have you talked to this witness? 

MR. CLARKE: Yes. But let me explain. 

THE COURT: Would you please get your thoughts together? 

MR. CLARKE: If you would permit me to explain in my own way -- 

THE COURT: Did you ever talk to him? 

MR. CLARKE: I haven't talked to him, but I heard him testify at the 
preliminary hearing. 

THE COURT: In other words, you heard him make a statement and you 
heard him testify in accordance with what you expect to elicit from him? 

MR. CLARKE: That is right, Your Honor. 

THE COURT: In other words, you are not getting it from the client or 
somebody else? 
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MR. CLARKE: No, that is what I wanted to explain. ! 

THE COURT: Because, time and time again, clients tell their lawyers, 
"Well, John Jones will testify to so-and-so, " and then John J ones turns up and 
doesn't testify that way. I do not want to recess the trial for the will of the wisp. 

MR. CLARKE: That is one of the reasons why I had failed to issue a sub- 
poena, because I was quite sure that this witness would come forward. 

THE COURT: Always subpoena your witnesses. ! 

MR. CLARKE: I am finding that out, Your Honor, that you ‘cannot trust them. 

THE COURT: Well, now you have found that out. I want to give everybody 

106 an opportunity. I never want to feel that anybody was convicted for want 
of the opportunity to produce a witness. I think I will explain to the jury why I 
am doing this. 

MR. CLARKE: All right, Your Honor. 

(In open Court:) | 

THE COURT: Ladies and gentlemen of the jury, the defense has one more 
witness that they desire to call. That witness is not here. I feel, as a matter 
of fairness, I ought to give them an opportunity to call that witness. 

We will recess this trial now until tomorrow morning and will finish up the 





case tomorrow morning. In the meantime, we can take up another case. You will 
be excused at this time and please be back in your seats in the jury box a few 
minutes before ten o'clock tomorrow morning, and over night, please remember 
the admonition I gave you when the trial started. Do not discuss this case with 
anyone, not even amongst yourselves. | 
You may be excused at this time to be back a few minutes before ten 
o'clock tomorrow morning. | 
(Whereupon, at 2:55 o'clock p.m., the above-entitled matter was recessed, 
to reconvene at 10:00 o'clock a. m., the following morning. ) | 
| 
[Filed December 22, 1958] Washington, D. C., March 26, 1958 
The above-entitled natter came on for further hearing before The HON- 
ORABLE ALEXANDER HOLT ZOFF, a United States District Judge, at 10:00 A.M. 
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Appearances: 

For the Government: Victor Caputy, Esquire. 

For Defendant Bolden: G. L. Clark, Esquire. 

For Defendant Duckett: Peter Larsen, Esquire. 

PROC EEDINGS 

THE DEPUTY CLERK: In the case of the United States versus Joseph A. 
Boiden, Jr. and Raymond R. Duckett, Jr. 

THE COURT: Mr. Caputy, you may proceed. 

IfR. CLARKE: May we approach the bench? 

THE COURT: Yes, indeed. 

(At the Bench:) 

MR. CLARKE: Your Honor, the witness which I subpoenaed, I have talked 
to that witness, I have communicated to Mr. Caputy what I received from that 
witness, and I have also communicated the same to my client. Now the witness 
states that he formerly testified that he was with the defendant, he was at the 
party from 12:00 o’ clock on but since being released by the Commissioner, he 
has thought things over and he has realized what he stated to the Commissioner 
was in error and it was approximately 2:00 o'clock when he arrived at the party. 

THE COURT: You do not want to call him? 

14AR. CLARKE: I do not want to because I have communicated to my 
client what he told me. 

THE COURT: All parties rest? 

MR. CLARKE: Yes, Your Honor. 

MR. CAPUTY: Yes, Your Honor. 

{End of Bench Conference:) 

THE COURT: Will counsel return to the bench? 

(At the Bench:) 

THE COURT: Are there any requests for instructions? 

MR. CLARKE: No, Your Honor. 

MR. CAPUTY: No, Your Honor. 

THE COURT: How much time do you want for summing up? Thisisa 
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short case and you should be able to sum up in a very few minutes. 
MR. CLARKE: I do not think I will take more than fifteen minutes. 
MR. CAPUTY: I do not think I will need more than ten and maybe less 
than that. ! 
THE COURT: I will give each counsel ten minutes and I also have to remind 
you that there is no rule which requires counsel to exhaust their maximum. 
MR. CLARKE: Thank you, Your Honor. | 
(End of Bench Confer ence:) | 
THE COURT: You may proceed, Mr. Caputy. I think in view of the fact 
the jury was informed yesterday, the trial was recessed for the reason you wanted 








to call another witness, I think the jury should be informed you are not going to 
call another witness, Mr. Clarke. i 
* * * * *€ * K€ 
CHARGE TO THE JURY ! 
THE COURT (HOLTZOFF, J:) Ladies and gentlemen of the jury, this 
trial has been short and the question for you to decide is simple and my remarks 
will be correspondingly brief. ! 
Defendants Joseph A. Bolden and Raymond H. Duckett, Jr. are indicted 
on charges of robbery and charges of carrying a pistol without =| license. There 
is also a third defendant named in the indictment, William O. West. He is not 
now on trial so that you will ignore any reference to West in the indictment and 
your verdicts will be directed only to Bolden and Duckett. | 
As I said there are three charges of robbery even though the robberies are 


i 
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charged to have been committed in the same place and at about the same time but 

each of the three robbery counts named a different victim of the robbery because 

there were three robberies. | 
According to the Government's theory the first count charges robbery of 

Fred L. Mosley, the second robbery of Harry Lowry, and the third count, robbery 

of Raymond Mosley. The fourth count charges Joseph A. Boldén with carrying 

a pistol without a license. The fifth count charges Raymond R.) Duckett, Jr. 

with carrying a pistol without a license, and the sixth count relates solely to William 
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©. West, who is not now on trial and you will ignore the sixth count for the time 
being. 

Now I hardly need to remind you, ladies and gentlemen, because I have said 
this so often, you are the sole judges of the facts, you must decide the facts 
yourself on the evidence presented at this trial. It is my function to instruct as 
to the law and my instructions on the law are binding on you. It is also my 
function to discuss the evidence and the facts to the extent which I deem desirable 
to do so but only for the purpose of aiding and assisting you in reaching your con- 
clusion. What I say about the facts and the evidence is not binding on you because 
you are the sole judges of the facts. 

Now let me repeat again, as I have stated more elaborately in other cases, 
a few of the general principles applicable to all criminal cases: 

First, the fact that a defendant has been indicted is not an indication of 
guilt because an indictment is merely the procedure and the machinery by which 
a defendant is brought before the Court and is placed ontrial. Every defendant 
in a criminal case is presumed to be innocent. This presumption of innocence 
attaches to him throughout the trial. The burden of proof is upon the Government 
to prove a defendant guilty beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense charged, you must find him not guilty. 
But proof beyond a reasonable doubt does not mean proof beyond all doubt what- 
soever. It means proof to a moral certainty and not necessarily to a mathema- 

tical or absolute certainty. 

As I have said t3 you before in other cases by reasonable doutt, as its 
very name implies, is meant a doubt based on reason and not just some whimsical 
speculation or some capricious conjecture. In other words, proof beyond a 
reasonable doubt may be defined as such proof as will result in an abiding convic- 
tion of the defendant’s guilt on your part, such a conviction as you would be willing 


to act upon in the more weighty and important matters relating to your own affairs. 


In determining whether the Government has established the charges against 
the defendants you will consider and weigh the testimony of all witnesses who 


r 
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have testified before you as well as the circumstances concerning which testimony 





has been given. Circumstances frequently cast an illuminating light on oral 
testimony. You are the sole judges of the credibility of the witnesses. In other 
words, it is for you and for you alone, to decide whether to believe any witness, 
and the extent to which any witness should be credited and the weight that should 

be attached to any witness’ testimony. In many cases of which there isa 
conflict in the testimony, it is part of your function to resolve that conflict and to 
determine where the truth lies and what the facts are. If you find that any witness 
wilfully testified falsely as to any material fact concerning which that witness could 
not have been reasonably mistaken, you are then at liberty to determine, if you 
deem it wise to do so, whether to disregard the entire testimony of that witness 
or any part of that witness' testimony. : 

When Duckett took the witness stand it appeared on his cross-examination 
that he hada criminal record. Now, of course, the fact that a defendant has a 
criminal record does not bear on the question of guilt or innocence of the charges 
of which he is being tried because the charges have to be established by evidence. 
Nevertheless, the law admits the criminal record in evidence in respect to any 
witness, be that witness the defendant or be he some other person, for the purpose 
of assisting the jury in determining whether or not to believe the witness. Con- 
sequently, you have a right to consider the criminal record of al witness, in this 
instance, Raymond R. Duckett, Jr., in determining whether he |was a trustworthy 
witness when he took the witness stand and whether his testimony should be 
believed. You havea right to say that a person with a criminal record is not to 
be believed to the same extent as a person with an unblemished record. The entire 





matter is for you to decide. | 
Now coming back to the specific charges involved in this case, the first 

three counts, as I said before, charge robbery. The Government contends that 

the two defendants, together with the third man, entered the residence of Fred 

Mosley at 2623 Otis Street, Northeast, in the District of Columbia, at about 

1:00 or 2:00 o'clock on the morning of December 29, 1957 and held up at the 

point of a gun, or guns rather, Fred Mosley, Harry Lawry and Raymond Mosley, 
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and robbed each of them. Robbery is defined in the District of Columbia Code 
very simply and the pertinent portions of the definition read as follows: 

"Whoever by force or violence, whether against resistance or by sudden 

or stealthy seizure or snatching, or by putting in fear, shall take from 

the person or immediate actual possession of another anything of value, 

is guilty of robbery." 

Then there is another rule of law that comes into play at this point and 
that is, if one person aids or assists or abets another in committing an offense, 
then both are equally guilty. If several persons act jointly each performing a 
part and all of these parts result in the commission of the offense, then all are 
equally guilty. 

Now this brings me to a brief discussion of the evidence in this case. Fred 

Mosiey testified that Bolden called at his home at about 11:30 o'clock in the 
evening and inquired for one Blanche Brown, who was unknown to Mr. Mosley, 
and that Bolden asked permission to use the telephone and left. And then he came 
back at about 1:30 A. M. and on a pretense entered the home and was followed 
by two others and he, Bolden, put a pistol to Mosley’s chest and took $125. 00 
from his pocket. Fred Mosley testified that he identified Bolden at a line up at 
Police Headquarters, a couple days later, and he again identified him at the trial. 
He identified Defendant Duckett as being one of the other two men who participated 
in these robberies. Sarah Mosley, the wife of Fred Mosley, also identified 
Bolden as the man whom she saw on that occasion. That refers to the first count 
of the indictment which charges robbery of Fred Mosley. 

Harry Lowry testified that he was held up by Defendant Duckett and identified 
Duckett at the trial and testified that Duckett held a gun against him and took his 
wallet. That refers to the second count of the indictment. sis 

Raymond Mosley testified that he was robbed by the third man but he identifies * 
Bolden and Duckett as being two of the men whom he saw on that occasion and who 
participated in the robbery. And, he further testified that all three of them had 


guns. The Government, however, does not depend entirely upon these identifications, 
When Bolden was arrested and questioned by the police he admitted he was at the > 


» 
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Mosley residence on the evening in question although he denied that he participated 


in the robbery and claim ed that he went there to look for a friend of his, or 
an acquaintance of his, named Blanche Brown, and later on he took the witness 
stand and repeated this. He does not say why he expected to find Blanche Brown 
at the Mosley residence. He did not call Blanche Brown as a witness and did not 
explain why she was not called as a witness. You havea right to raise the ques- 
tion to yourself, does she exist? Or, maybe she does not exist? Or, if she does 
exist, you have the right to draw the inference that she would not corroborate 
the fact that she was an acquaintance of Bolden's and he might have been looking 
for her. 

Now the police also testified that when Duckett was axnesida and questioned 
he admitted he participated in the robbery and that he took a vwailtet from one of 
the men who were robbed. Now at the trial both Bolden and Duckett took the 
witness stand and denied any participation in the robbery. I have already told you 
what Bolden's testimony was. Duckett claimed he was at home at the time the 
robbery occurred. | 

Well, ladies and gentlemen of the jury, it is for you to decide where the 
truth lies and what the facts are. 

Now the fourth count charges Bolden and the fifth count charges Duckett 
with the crime of carrying a pistol without 2 license. The pertinent provisions 





of the statute relating to this offense read as follows: : 

"No person shall within the District of Columbia carry, either openly 

or concealed, on or about his person, a pistol without a license therefor 

as hereinbefore prescribed." | 
Then the law prescribes a criminal penalty for a violation of this statute. 

The Government offered certificates fromthe Police Department to the 
effect that neither Bolden nor Duckett had a license to carry a pistol. The Gov- 
ernment witnesses, who were victims of the robberies, all testified that the two 
defendants held guns that were used in the perpetration of the robbery. The de- 
fendants deny they had guns. Again, it is for you to decide where the truth lies 
and what the facts are. ! 


| 
' 
| 
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In conclusion, let me remind you again, that you are the sole judges of the 
facts. WhatI have said about the evidence is not binding upon you. You must 
make your own decision, that is your function. In doing so, you must use the 
same practical approach, the same good commonsense, and the same ordinary 
intelligence that you would employ in deciding any other important matter that 


you have occasion to determine in the course of your everyday life. 


Now to summarize my instructions, you will find a separate verdict as to 
Bolden and as to Duckett on count one, on count two, and on count three. In 
other words, there will be six verdicts of those three counts, one on each count 
as to Bolden and one on each count as to Duckett. You will ignore West because 

he is not now ontrial. You will find a verdict as to Bolden on count four 
and a verdict as to Duckett on count five, which refer to carrying a pistol without 
a license. In other words, there will be eight verdicts, four verdicts as to each 
defendant, and as, of.course, you know, your verdict in each instance must be 
either guilty or not guilty. And, of course, you are aware of the fact that your 
verdicts must be reached by a unanimous verdict. 

Are there any objections or suggestions? 

MR. CAPUTY: None from the Government, Your Honor. 

MR. CLARKE: May we approach the bench? 

THE COURT: Yes, indeed. 

(At the Bench:) 

MR. CLARKE: With respect to the people who were at the party that the 
Government did not cali, I wonder if you might suggest to the jury their testimony 
might have been unfavorable inasmuch as they were not called. 

THE COURT: Oh, no, no. In the first place in your request for instructions 
you should have included that when I gave you that opportunity to submit them but, 
in any event I would have denied such a request as you have nowmade. 


MR. CLARKE: All right, Your Honor. 
* *£ * * * * * * 





[Filed March 26, 1958] 


On this 26th day of March, 1958, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 
of which was respited on March 25th; whereupon the said jury after hearing 
further of the evidence and instructions of the Court, alternate jurors are dis- 
charged from further consideration in this case. The jury retires to consider 
their verdict. | 

The jury returns into the Court and upon their oath say that each defend- 
ant is guilty as charged in the indictment.. Each case is referred'to the Pro- 
bation Officer and the defendant are remanded to the District of Columbia 
Jail. | 
By direction of 


ALEXANDER HOLTZOFF | 
Presiding Judge | 
Criminal Court #3 


HARRY M. HULL, Clerk | 
By /s/ Irene B. Burroughs 
Deputy Clerk | 





Present: 
United States Attorney 


By /s/ VICTOR CAPUTY 
Assistant United States Attorney 


P H Mallon - Official Reporter 


| 
i 
' 
i 
1 
H 
| 
| 
i 
H 
| 
i 
| 
| 
| 
H 
i 
' 
' 
i 
H 
H 








40 


[Filed April 21, 1958] | JUDGMENT AND COMMITMENT 


United States of America ) 
v: No. 127-58 
JOSEPH A. BOLDEN, JR. ) 


On this 18th day of April, 1958, came the attorney for the government 
and the defendant appeared in person and by his counsel, G. L. Clarke, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of 

ROBBERY: CARRYING DANGEROUS WEAPON 
as charged and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 

Five (5) years to fifteen (15) years on counts one, two and three; 

One year on count four; said sentences by the counts to run concurrently. 

Said sentences to run concurrently with sentence imposed in Cr. No. 805-57. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 


/s/ ALEXANDER HOLT ZOFF 
United States District Judge 


[Filed April 28, 1958] NOTICE OF APPEAL 
Name and address of appellant JOSEPH A. BOLDEN, JR. 
D. C. Jail 


Name and address of appellant's attorney 
G. Lawson Clark 
541 Florida Avenue, N. W. 


i 
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Offense: ROBBERY, CARRYING DANGEROUS WEAPON : 
Concise statement of judgment or order, giving date, and any sentence 
March 26, 1958; Guilty as to Counts 1, 2, 3, and 4 of Indictment 
April 18, 1958; Sentence Imposed on Counts 1, 2, and 3 Five to Fifteen 
years; Count 4 One year. Sentence by the Counts to run concurrently. 
Name of institution where now confined, if not on bail | 
D.C. Jail | 
I, the above-named appellant, hereby appeal to the United'States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 
Date: /s/ JOSEPH A. BOLDEN, JR. 


April 28, 1958 Appellant — 
/s/ J. LAWSON CLARK 
Attorney for Appellant. 





[Filed April 28, 1958] ! 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS: 


I, Joseph A. Bolden, Jr., being first duly sworn according to law, depose 
and say that I am the defendant in the above-entitled cause, and, in support of 
my application for leave to proceed in said cause without being required to pre- 
pay fees or costs, state as follows: | 
1. That Iam a citizen of the United States. 


2. That because of my poverty I am unable to pay the costs of said suit or 


action. 
3. That Iam unable to give security for the same. | 
4. That I believe Iam entitled to the redress I seek in said suit or action. 
5. That the nature of my cause of action is briefly stated as follows: 
Appeal from the verdict of the jury in the above entitled cause and the 
sentence imposed by the Court. 
/s/ JOSEPH A. BOLDEN, JR. 
SUBSCRIBED and SWORN to before me this 24th day of April, 1958 


/s/ J. E. OTTES 
Notary Public, D. C. 











[Filed April 28, 1958] 
Application to proceed without prepayment of costs is denied. I certify 
the appeal is not taken in good faith. 


April 28, 1958 /s/ ALEXANDER HOLT ZOFF 
Judge 


April 30, 1958 


Joseph A. Bolden, 
District of Columbia Jail, 
200 - 19th St., S. EL, 
Washington, D. C. 


In Re: United States vs. Joseph B. Bolden Criminal No. 127-58 
Sir: 

You are advised that your application for leave to appeal without prepay- 
ment of costs was denied, by Judge Holtzoff on the 28th day of April, 1958, for 
the following reason - "appeal not taken in good faith. "' 

HARRY M. HULL, Clerk 


By (Mlegible) 
CJIR/mrh 


[Filed May 2, 1958] 
NOTICE TO CONVICTED PERSONS WHO FILE APPEAL 
Under Rule 38 (A) (2), Federal Rules of Criminal Procedure, a sentenced 
person who appeals from his conviction may be transferred lawfully thereafter 


to the institution designated for service of sentence unless such person elects 
not to commence service of sentence. 
ELECTION AGAINST SERVICE OF SENTENCE 
Having heretofore taken an appeal from my conviction and sentence imposed 
April 18, 1958, in the U. S. District Court, District of Columbia, I now elect not 
to commence service of said sentence. 
Signed this 29 day of April, 1958. 


Witness: Raymond Bernat /s/ JOSEPH A. BOLDEN, JR. 
Record Unit Supervisor 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
THE DEPARTMENT OF CORRECTIONS 


The District of Columbia Jail 
30 April 19) 





Charles F. Rumsey 

Chief Deputy Clerk 

United States District Court for 
The District of Columbia 
United States Courthouse 
Washington 1, D. C. 





Re: BOLDEN, Joseph Andrews Jr., DCDC #109428 
Dear Sir: 

In accordance with rule 38a the Federal Rules of Criminal Procedures 
and opinion of James McInerney, Assistant Attorney General, the enclosure 





form was presented to the above named subject who has an Appeal noted in 
his case. ‘ | 
The executed form, duly witnessed is transmitted herewith. 
Very truly yours, | 
CR/RB/ch /s/ CURTIS REID | 
cc: Marshal; Jacket; Chrono Resident Superintendent 


[Filed May 8, 1958] UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, ) 
PLAINTIFF, ! 
™ CRIMINAL CASE 


) 
RAYMOND DUCKETT, ) NO, 2AT=a8 
DEFENDANT. ) | | 
MEMORANDUM : 
The motion filed on May 6, 1958, under 28 U.S.C.§2255, |to vacate and 
set aside sentence is denied on the ground that the motion and the files and 





records of the case conclusively show that the defendant is entitled to no relief. 


May 7, 1958. /s/ ALEXANDER HOLT ZOFF 
United States District Judge. 
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[Filed July 17,1958] THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 1. Joseph A. Bolden, Jr. Case No. 127-58 

Title VII, Rule 38 

Section 402(B) As Amended 
United States & Police Dept. 47 U.S.C.A. 3402(B) 
Dept. of Personal Property, D.C. Petition for Review 


NOTICE OF APPLICATION OF APPEAL OF DECISION DENYING 
MOTION OF 7/2/58 FOR RETURN OF PERSONAL PROPERTY 


AS ORDERED: Petition for Leave to Appeal in Forma Pauperis 
Comes now Your Petitioner in proper person petitions said Court to reverse 


vs. 


decision conc erning said motion in favor of your petitioner. 

Your Petitioner was arrested and searched, both he and his homie without 
warrant and contrary to the laws of constitution of the United States of America. 
The amount of ($62. 00) sixty two dollars was seized from his home, yet was 
never used in the form of evidence against Your Petitioner at any time, Earl 
MacDonald vs. U. S. 

Your Petitioner is appealing to you for justice due to the following reasons: 

(1) Your Petitioner was denied said motion in District Court without his 
presence in court. 

(2) The District Court has given Petitioner no cause for denial of said motion. 

(3) The District Court failed even in form Petitioner of said denial of motion, 
until Petitioner had sought the decision himself. 

(4) The said personal property was illegally seized and never used as evi- 
dence against petitioner. Earl MacDonald vs. U. S. whenever Personal 
Property or goods are seized in any arrest the Court has the right to redeem 
such to whatever party place claim for such if Personal Property or goods are 
not used as evidence upon issuing of a warrant during proceeding. 

WHEREFORE: Said Petitioner prays for matters as stated herein without further 
affiant. 


/s/ JOSEPH A. BOLDEN, JR. 
Petitioner 





[Filed July 24, 1953} July 23, 1958 
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AFFIRMATION: 
I do solemnly swear that all facts mentioned herein are true and believed 
to be true to the best of my knowledge and belief. 


/s/ JOSEPH A. BOLDEN, JR. 
Petitioner 





Leave to appeal in forma pauperis is denied. I certify that the appeal is 
frivolous and is not taken in good faith. i 


/s/ ALEXANDER HOLTZOFF 


[Filed July 17, 1958] | UNITED STATES DISTRICT COURT | 


FOR THE DISTRICT OF COLUMBIA 


United States ) | 
vs. | Case No. 127-58 
Joseph A. Bolden, Jr. ) ! 


AFFIDAVIT FOR AND IN SUPPORT FOR REQUEST TO RECEIVE 
COPIES OF WARRANTS AND COMPLAINTS WITH OUT PREPAYMENT OF COST 


I, Joseph A. Bolden, Jr., being first duly sworn according to law, depose 
and say that I am in the above entitled cause, and in support of my request to 
receive particulars without paying required fees, state as follows: 

1. Iam a citizen of the United States. | 

2. That because of my poverty I am unable to pay the cost of said request. 

3. Iam unable to give security for same. | 

4. I believe I am entitled to the redress Iam seeking here. 

5. That the nature of my cause of action is concerning an appeal from 
judgment . 


/s/ JOSEPH A. BOLDEN, JR. 
. Defendant 


Subscribed and sworn to before me on this 8th day of July, 1958. 


/s/ J. E. OTTES 
Notary Public 
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[Filed July 17, 1958] Joseph A. Bolden, Jr. 
200 19th St., S. E. 
Washington, D. C. 
July 3, 1958 
Harry M. Hull, Court Clerk 
U. S. District Court 
Washington, D. C. 


Dear Sir: 
Please send me photographic copies of all warrants and complaints against 
me concerning my case, No. 127-58. I assure you such copies are important 
to my pending appeal, of the judgment of said case. Enclosed is an affidavit in 
Support of my requeste. I would highly appreciate your mailing these copies 
to me at your earliest convenience. 
Yours very truly, 


/s/ JOSEPH ANDREW BOLDEN, JR. 
DC 109-428-CB-104 


[Filed July 24, 1958] 
Mot. for Ct. Rords w/o P.P. of costs July 23, 1958 
Motion denied. 


/s/ ALEXANDER HOLT ZOFF 
J. 


Judge Holtzoff July 21, 1958 
Motion filed in proper person 

Defendant: Joseph A. Bolden, Jr. 

Case No.: 127-58 


Motion: Affidavit & Motion of Deft. for Court Records without prepay- 
ment of costs, and application of Deft. to appeal, Denial of 
July 2, 1958, in Forma Pauperis. 


7/23/58. Denied. /s/ HOLTZOFF, J. Filed 7/24/58 


Joseph A. Bolden, Jr. July 25, 1958 
District of Columbia Jail, 

200 - 19th St., S.E., 

Washington, D. C. 


AG ! 
In Re: United Sates vs. Joseph A. Bolden, Jr., Criminal No. 127-58 


Sir: 
You are advised that your application for leave to appeal in forma pauperis 
and for Court records was denied by Judge Holtzoff as frivolous and not taken in 


good faith. | 
HARRY M. HULL, Clerk 


By 
CJR/mrh Deputy Clerk 





[Filed August 20, 1958] | 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. Misc. 1009 
Joseph A. Bolden, Jr., TERM, 1958 APRIL 


Petitioner, District Court No. 


Vv. ee 
United States of America, Criminal 127-58 : 
Respondent. | 


Before: Edgerton, Chief Judge, and Madden, Judge, United States Court of 
Claims, sitting by designation pursuant to Section 291(a), Title 28, U. S. Code, 
and Fahy, Circuit Judge. 


ORDER : 
On consideration of petitioner's petition for leave to prosecute an appeal 
in forma pauperis,of respondent's opposition, and of petitioner' S reply to res- 
pondent’s opposition, it is | 
ORDERED by the court that the petition be held in abeyance and that the 
stenographic transcript of the proceedings in the District Court! be prepared at 
the expense of the United States and filed in this court. | 
Dated: August 15, 1958. Per Curiam 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 
Appeals for the District of Columbia Circuit. 


| 
By /s/ WILLIAM G.|SECREST 
Deputy Clerk. 





[Filed September 15, 1958] 
No. Misc. 1038 
Raymond R. Duckett, TERM, 1958 SEPTEMBER 


Petitioner, District Court 


7 Criminal No. 127-58 


United States of America, 
Respondent. 


Before: Prettyman, Wilbur K. Miller and Washington, Circuit Judges, in Chambers. 
ORDER ; : 
Upon consideration of petitioner's motion to have the stenographic trans- 
cript of proceedings prepared at the expense of the United States, of respondent's 
opposition, and of petitioner’s reply, it is 
ORDERED by the court that the stenographic transcript of the proceedings 
in the District Court in this case be prepared at the expense of the United States. 
It is FURTHER ORDERED that the time within which petitioner’s counsel 
may file 2 memorandum in support of the petition for leave to prosecute an appeal 
in forma pauperis be, and it is hereby, extended to thirty days after preparation 
of the stenographic transcript of the proceedings. 
Datec: September 12, 1958 Per Curiam. 
Circuit Judge Miller would deny the motion for preparation of the stenographic 
transcript of proceedings at the expense of the United States. 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 
Appeals for the District of Columbia Circuit. 


By /s/ WILLIAM G. SECREST 
Deputy Clerk 


[Filed October 14, 1958] 
No. Misc. 1009 


Joseph A. Bolden, Jr. TERM, 1958 SEPTEMBER 
Petitioner, 
v. District Court 
United States of America, Criminal No. 127-58 
Respondent. 


Before: Edgerton, Chief Judge, Madden, Judge of the United States Court of 
Claims, sitting by designation, and Fahy, Circuit Judge, in Chambers. 
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| ORDER 
It is ORDERED by the court, sua sponte, that the second paragraph of the 
order of this court entered herein August 15, 1958 be, and it is hereby, amended 
to read as follows: : 
"ORDERED by the court that the petition be held in abeyance and that 
petitioner be allowed to proceed in forma pauperis to the extent of having 
the stenographic transcript of the proceedings in the Distr ct Court prepared 
at the expense of the United States." | 
Dated: October 13, 1958 Per Curiam. 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 
Appeals for the District of Columbia Circuit. 
By: WILLIAM G. SECREST, 





Deputy Clerk | | 
[Filed October 15, 1958] : 
No. Misc. 1039 ! 
Raymond R. Duckett, TERM, 1958 SEPTEMBER 
- cheinaiat District Court ! 
United States of America, Criminal No. 127-58 
Respondent. 
Before: Prettyman, Wilbur K. Miller and Washington, Circuit: Sudges, in Chambers 


ORDER 3 

It is ORDERED by the court, sua sponte, that the second paragraph of the 
order entered herein September 12, 1958, be, and it is hereby, amended to read 
as follows: ! 
“ORDERED by the court that petitioner be allowed to proceed in forma 

pauperis to the extent of having the stenographic transcript of the proceed- 

ings in the District Court in this case prepared at the expense of the United 

States." | 
Dated: October 13, 1958 Per Curiam. | 
A true copy: Test: JOSEPH W. STEWART, Clerk, United States Court of Appeals 
for the District of Columbia Circuit. 
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By: /s/ WILLIAM G. SECREST 
Deputy Clerk. 


[Filed November 7, 1958] 
No. Misc. 1009 
Joseph A. Bolden, Jr., TERM, 1958 SEPTEMBER 


Petitioner, District Court 


v. couek 
United States of America, Criminal No. 127-58 


Respondent. 
Before: Edgerton, Circuit Judge, Madden, Judge of the Court of Claims, sitting 
by designation, and Fahy, Circuit Judge, in Chambers. 


ORDER 
Upon consideration of petitioner's motion for an extension of time to file 
a petition for rehearing of his motion for bail, and of petitioner's motion for bail, 


it is 

ORDERED by the court that the motion for an extension of time and the 
motion for bail are denied without prejudice to a renewal of the bail motion before 
the District Court or in this court upon a showing that petitioner has made appli- 
cation for bail in the District Court or that such an application is not practical. 
Dated: November 5, 1958 Per Curiam. 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 
Appeals for the District of Columbia Circuit. 


By /s/ WILLIAM G. SECREST 
Deputy Clerk. 


[Filed November 7, 1958] 


Before: Edgerton, Circuit Judge, Madden, Judge of the Court of Claims, sitting 
by designation, and Fahy, Circuit Judges, in Chambers. 


ORDER 
Upon consideration of the petition for leave to prosecute an appeal in forma 
pauperis, of respondent's opposition, of petitioner's reply, of petitioner’s memor- 
andum in support of the petition, and of respondent's reply to petitioner's memor- 
andum, itis 
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ORDERED by the court that petitioner is allowed to appeal from the judg- 
ment of the District Court without prepayment of costs. ! 
It is FURTHER ORDERED by the court that the joint appendix in this case 
be printed at the expense of the United States. 
It is FURTHER ORDERED by the court that the transcript of record shall 
be prepared by the clerk of the District Court promptly and transmitted to this 
court within forty days. 
Dated: November 5, 1958 Per Curiam. 
Judge Madden would deny the petition. | 
A true copy, Test: JOSEPH W. STEWART, Clerk, United States Court of 








Appeals for the District of Columbia Circuit, | 


By /s/ WILLIAM G. SECREST 
; Deputy Clerk. | 
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QUESTIONS PRESENTED 


Where the facts disclosed that appellant was convicted, on 
overwhelming evidence, of committing three robberies and of 
carrying a gun; that he was represented from preliminary 
hearing through sentencing by retained counsel of his own 
choosing with whom he never expressed any dissatisfaction ; 
that he now complains of counsel’s failure to call certain wit- 
nesses one of whom was of doubtful credibility, another of 
whom was admittedly only known to appellant as “Ham” and 
a third whose potential value to the defense is not established 
by the record; that the court properly admonished counsel for 
failure to arrive in court on time and for failing to exhibit 
proper decorum; that the court correctly instructed the jury 
and made reasonable and fair comments regarding the evi- 
dence; and that no objection was made to the court’s charge; 
in the opinion of appellee the following questions are 
presented: 

1. Was the assistance provided by retained counsel so incom- 
petent as to make the trial a farce and a mockery? 

2. Did the court’s justified “reprimand” of counsel and his 
comments on the evidence deprive appellant of a fair trial? 


(I) 





Counterstatement of the case 
Statutes involved 


Arguments: 
I. Appellant’s allegation of ineffective assistance of counsel 
is not supported by the record 
II. The court’s conduct throughout the trial was proper and 
the charge to the jury was correct 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14849 


JOSEPH Boupen, JR., APPELLANT 
v. 


Unitep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 10, 1958, appellant and two others? were each 
charged in four counts of a six count indictment, with violation 
of 22 D.C. Code, Sections 2901 and 3204 (three counts of rob- 
bery and one count of carrying a gun) (J.A. 11, 12). He was 
convicted by. a jury on March 26, 1958, and, subsequently, was 
sentenced to concurrent terms of imprisonment of from five to 
fifteen years on each of the robbery counts and one year on the 
weapons count. This appeal followed. 

From preliminary hearing through sentencing, appellant was 
represented by retained counsel of his own choosing.2 At no 
time did appellant evidence displeasure with his counsel’s con- 
duct of the case. 

Appellant and one Robert Galloway were arrested on Decem- 


1 Raymond A. Duckett and William O. West. Duckett was tried and 
convicted with appellant. West remains a fugitive. 

* Although appellant was granted leave to appeal in forma pauperis and 
had counsel appointed by this Court, he is currently represented here by re- 
tained counsel. 


(1) 














2 


ver 30, 1957, and were charged with three robberies committed 
at approximately 1:30 A.M., December 29, 1957, at the home 
of one Fred Mosley (J.A. 8, 9, 16). Appellant was arrested 
because he fit the description of one of the hold-up men given 
by the victims (Tr. 58, 59; J.A. 16). Galloway was arrested 
because appellant, at the time of his arrest, told the police 
that he was with Galloway at the time the crimes were com- 
mitted and because Galloway, when questioned by the police, 
stated that he was at a party with appellant in another section 
of town at the time the crimes were committed (J.A. 16, 17; 
Tr. 92). Charges against Galloway were later dropped (Tr. 
91). Both men were taken promptly before the United States 
Commissioner (J.A. 8,9). At appellant’s preliminary hearing 
on December 30, 1957, Galloway, still under charges himself, 
testified that he and appellant left a party in the southeast 
section of Washington between 1:00 and 1:15 on the morning 
of December 29, 1957, and went to his home where they re- 
mained until approximately 4 A.M. (J.A.7). 

At appellant’s trial, Fred Mosley testified for the Govern- 
ment concerning events which occurred at his home on the 
night of December 28-29, 1957. Mr. Mosley said that he and 
his wife were entertaining some friends at their home on Otis 
Street, N.E. (Tr. 3). They were engaged in a friendly poker 
game. At approximately 11:30 P.M., a strange colored man, 
whom he later identified as appellant, came to the door of the 
Mosley home and asked for a girl named Blanche Brown (Tr. 
5,8, 9). Blanche Brown was unknown to the Mosleys (Tr. 10, 
11). When told that Blanche was not there, appellant re- 
quested and received permission to use the telephone (Tr. 5, 
6). After using the telephone, appellant left the house. 
About two hours later, at 1:30 A.M. (December 29, 1957), 
appellant again knocked at the door of the Mosley home and 
again asked for the same girl. Told that she was not there, 
appellant, for the second time, requested and received permis- 
sion to use the telephone (Tr. 6, 11, 12). Once inside the 
house, appellant drew a gun on Mosley, at which time two 
other men (Duckett and West) entered the house with drawn 
guns. Appellant fired a shot into the basement. Thereafter, 
Mosley and two of his guests were robbed and the three ban- 
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dits left the premises (Tr. 7, 8). Mr. Mosley immediately 
reported the incident to his next door neighbor, police officer 
Lester Crockett (Tr. 9, 10). 

Sara Mosley, Harry D. Lowry and Raymond Mosley, all 
testified for the Government and corroborated Fred Mosley’s 
testimony in whole or in part. Sara Mosley and Raymond 
Mosley also positively identified appellant (Tr. 24,41). Off- 
cer Lester Crockett testified that Mr. Mosley reported the 
crimes to him and gave descriptions of the robbers including 
appellant (Tr. 54, 58, 59). Detective Mark Gray, as well as 
Officer Crockett, testified that appellant was arrested on the 
afternoon of December 30, 1957; that appellant denied partici- 
pation in the robberies but admitted that he had made the 
first visit to the Mosely home for the purpose of telephoning 
Blanche Brown; and that appellant claimed that he was in 
another part of the city with Robert Galloway at the time 
the crimes were committed (Tr. 55-57, 62-64; J.A. 16, 17). 
Detective Gray stated that a line-up was held in police head- 
quarters promptly after the arrest of appellant, and that both 
Mr. and Mrs. Mosley identified appellant in the line-up. 

Appellant gave testimony in his own behalf at the trial. 
He admitted going to the Mosley home to telephone Blanche 
Brown (J.A. 24). He testified that Blanche Brown was not 
his girl friend but that he had “personal reasons” for wanting 
to see her (Tr. 85, 88). He gave no description of Blanche 
Brown and did not reveal the reason for his apparent. belief 
that she could be found at the Mosley home. Nor was his 
reason for wanting to see Blanche Brown disclosed. Appellant 
contended that he was invited to use the telephone by Hor- 
tense Mosbey, a guest at the party, and that he did not re- 
quest to use it. He testified that after leaving the Mosley 
home, he took a taxicab to Nichols Avenue, S.E., where he 
attended a party from 12:30 until 2 A.M., at which time he 
left with three others to go to the home of Robert Galloway 
(J.A. 25, 26). Appellant denied participating in the robbery 
and denied that he had ever owned or possessed a gun 
(J.A. 25). 

During the course of the trial, appellant’s counsel sought 
and received permission to subpoena Robert Galloway (J.A. 
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13, 28-31). Galloway was not called as a witness, however, 
for the reasons which counsel explained to the court as fol- 
lows (J.A. 32): : 

Mr. CuarKe. Your Honor, the witness which I sub- 
poenaed, I have talked to that witness, I have com- 
municated the same to my client. Now the witness 
states that he formerly testified that he was with the 
defendant, he was at the party from 12:00 o’clock on 
but since being released by the Commissioner, he has 
thought things over and he has realized what he stated 
to the Commissioner was in error and it was approxi- 
mately 2:00 o’clock when he arrived at the party. 


At one point during the trial the court admonished counsel 
for arriving late at an afternoon session and requested, that 
he observe proper decorum while questioning a witness by 
removing his hands from his pockets and refraining from lean- 
ing against a table (J.A. 19, 20). 

The court fully and properly instructed the jury on the 
elements of the crimes, the presumption of innocence, the 
requirement of proof of guilt beyond a reasonable doubt and 
their function as sole judges of the credibility of the testimony 
of any particular witness (J.A. 33-39). The court also told 
the jury that it was his function to discuss the evidence and 
facts of the case to aid and assist them in reaching their ver- 
dict. but that what he said about the facts and the evidence 
“$5 not binding on you because you are the sole judges of the 
facts” (J.A. 34). The court thereupon reviewed the testimony 
presented by the Government and the defense, concluding 
with a restatement of the original admonition that it was 
for the jury alone to decide the facts (J.A. 38). With regard 
to defendant. Raymond Duckett, the court gave the proper 
instruction on the consideration which the jury could give to 
2 criminal record in determining the witness’ credibility. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 


| Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or 
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by putting in fear, shall take from the person or im- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


Title 22, District of Columbia Code, Section 3204, provides: 


No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license there- 
for issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed. Who- 
ever violates this section shall be punished as provided 
in section 22-3215, unless the violation occurs after he 
has been.convicted in the District of Columbia of a 
violation of this section or of a felony, either in the 
District of Columbia or in another jurisdiction, in 
which case he shall be sentenced to imprisonment for 
not more than ten years. 


SUMMARY OF ARGUMENT 


Appellant was represented from preliminary hearing 
through sentencing by retained counsel of his own choosing. 
The record fails to disclose any expression of dissatisfaction 
by appellant with his counsel’s conduct of the case. Under 
such circumstances, incompetence or mismanagement of the 
defense by counsel is generally not grounds for granting a new 
trial. In any event, the record does not support the present 
allegation that appellant was denied effective assistance of 
counsel. 

The trial judge’s mild rebuke of counsel for arriving late to 
court and not observing proper decorum while examining a 
witness were justified and proper and in no way prejudiced 
appellant. Similarly, the court’s charge to the jury, unob- 
jected to by appellant below, was proper and correct. The 
court’s discussion of the evidence was “fair comment” and 
was made only after the jury had been carefully instructed 
that they were the sole triers of the facts. 














6 
ARGUMENT 


I. Appellant’s allegation of ineffective assistance of counsel 
is not supported by the record 


Convicted of armed robbery after a trial in which the prose- 
cution produced overwhelming evidence of guilt, appellant now 
raises the familiar, almost automatic complaint of ineffective 
assistance of trial counsel. This complaint is made on appeal 
despite the fact that appellant was represented by retained 
counsel of his own choosing and that nothing in the record, 
from preliminary hearing through sentencing, gives even the 
slightest hint that appellant was at any time displeased with 
his counsel’s conduct of the case. “Under such circumstancees 
it is well settled that error in judgment, incompetence or mis- 
management of the defense by counsel is generally not grounds 
for a new trial.” Burton v. United States, 80 U.S. App., D.C. 
208, 151 F. 2d 17 (1945), cert. denied, 326 U.S. 789 (1946) ; 
see also Alred v. United States, 177 F. 2d 193 (4th Cir. 1949) ; 
Felton v. United States, 83 U.S. App. D.C. 277, 170 F. 2d 158 
(1948), cert. denied, 335 U.S. 831 (1948); Hudspeth v. Mc- 
Donald, 120 F. 2d 962, 968 (10th Cir. 1941). 

From appellant’s hindsight evaluation of his chosen defend- 
er’s competence, there emerges but one specific* complaint. 
Appellant contends that his counsel failed to subpoena or call 
to the stand three “alibi” witnesses. Failure to call witnesses 
in and of itself is not evidence of counsel’s ineffectiveness. 
Adams v. United States, 95 U.S. App. D.C. 354, 222 F. 2d 45 
(1955). It is a matter within counsel’s judgment which, good 
or bad, does not present an issue for judicial review. Mitchell 
v. United States, —— U.S. App. D.C. ——, 259 F. 2d 789 
(1958). Moreover, an examination of the record reveals the 
contention to be without merit. 

Appellant states his counsel should have produced the testi- 
mony of one Robert Galloway. Galloway was originally 
charged with appellant, apparently because of appellant’s 

*In addition to the specific complaint discussed hereinafter, appellant 
contends that counsel was guilty of “other obvious and well documented 


inadequacies” (Br. 9). These obvious inadequacies remain undisclosed to 
appellee. 
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statement to the police that he was with Galloway at the time 
the crimes were committed. At the preliminary hearing Gallo- 
way, while thus still charged himself,‘ testified that he and 
appellant were together in a different part of the city when the 
robberies took place. Appellant makes much of the fact that 
his trial counsel did not talk to Galloway before the trial date 
and did not subpoena him until after the trial had begun. But 
even assuming, arguendo, that it would have been better prac- 
tice to have had this prospective witness under subpoena, when 
the whole story of Galloway is examined it becomes abundantly 
clear that failure to do so in no way affected appellant’s defense. 
Counsel did subpoena Galloway during the trial but when he 
talked to him he found that the alibi had disappeared. No 
longer under charges, and relieved of the necessity of providing 
an alibi for himself and appellant, Galloway repudiated his 
earlier testimony. At this point, after consulting his client, 
counsel made the obvious decision to do without the help of 
Mr. Galloway.® 

It is suggested that counsel should have subpoenaed two 
other “alibi” witnesses mentioned by appellant in his testi- 
mony. One of these was known to appellant only by the name 
of “Ham.” It is perhaps not unreasonable to suggest that 
counsel might not have found this to be an adequate descrip- 
tion of the prospective witness. The remaining witness was an 
individual named Isola Magriever (no address given) with 
whom appellant claimed he left a party at two o’clock in the 
morning, the crimes having been committed at one-thirty. 
While the record does not disclose counsel’s reasons for not 
calling Isola, neither does it, nor appellant’s instant brief, pro- 
vide a basis for assuming that, if present, Isola would have 
given testimony favorable to appellant. In this regard, how- 
ever, it is interesting to note that appellant testified to having 
left the party at two o’clock with both Isola and Galloway; 


4Charges against Galloway were later dropped without presentment to 
the grand jury. 

* Whether or not to call a witness of “possibly doubtful credibility” is one 
of the “many decisions of an almost infinite variety” that counsel must 
make during the course of a criminal trial. Mitchell v. United States, 


supra. 
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Galloway told counsel he did not arrive at the party until ap- 
proximately two o’clock. 

The record does not support appellant’s contention that his 
counsel was incompetent.® The allegations do not approach 
the standards required to support the charge as established in 
Diggs v. Welch,’ recently reafirmed in Mitchell v. United 
States, supra. The record does reveal that counsel was con- 
fronted with a hopeless task. The positive identification of 
appellant by three witnesses was bolstered by the unusual fact 
that they had not one but two occasions to observe him on the 
night of the crimes. That they were not mistaken is apparent 
from appellant’s own admission that he made the first visit to 
the Mosley home. In the face of such testimony it is difficult 
to conceive of acquittal regardless of the competence of 
counsel. 

ARGUMENT 
II. The court’s conduct throughout the trial was proper and 
the charge to the jury was correct 


Appellant contends that the trial court “was prejudicially 
disposed against appellant, and invaded province of jury in 


final charge” (Br. 10). The record does not support appel- 
lant’s position. 

Specifically, appellant complains that the court, in the pres- 
ence of the jury, admonished counsel for arriving late to an 
afternoon session * and told him to take his hands out of his 
pockets and stop leaning on a table during his examination 


“Appellant “notes” (Br. 10) that counsel was recently convicted of a 
felony. |He says this observation is made “although certainly not in support 
of the ‘contentions of [counsel’s] incompetence in this case.” Appellee 
agrees that the conviction, whatever else it may tell about counsel, has ab- 
solutely no relevance to his competence in this or any other specific case; 
therefore, appellee is of the opinion that it was unnecessary to comment 
upon the matter to this Court. 

780 U.S. App. D.C. 5, 148 F. 2d 667 (1945), cert. denied, 325 U.S. 889 
(1945). 

* The entire “reprimand” was as follows (J.A.19) : _ 

The Courr. Justa moment. You are late, Mr. Clark. 

Mr. CrarK. I am very sorry, Your Honor. I was at the Marshal’s office. 

The Court. That is no excuse. You kept the whole court waiting. Do 
not do it again. You had an hour and a quarter to go to the Marshal’s 
office. You may proceed. 
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of a witness” This, says appellant, prejudiced him in the 
eyes of the jury. This argument is obviously without merit. 
Arriving late to court without adequate excuse may constitute 
contempt. Under the circumstances, the court’s comment was 
mild indeed. Nor can there be any logical quarrel with the 
court’s effort to maintain some semblance of decorum. The 
cases upholding the right of a court to publicly admonish coun- 
sel are legion. It has even been held proper for a court, under 
justifiable circumstances, to characterize counsel’s objections 
as “capricious and fanciful and foolish”, and to comment fur- 
ther that “if you are not sufficiently informed as to how to try 
a case in this Court you will not be allowed to try it.” Butler 
v. United States, 191 F. 2d 483, 486 (4th Cir. 1951). For 
other examples of strong rebukes held to be proper see United 
States v. Echeles, 222 F. 2d 144, 150 (7th Cir. 1955), cert. 
denied, 350 U.S. 828 (1955); United States v. Stayback, 212 
F. 2d 313, 319 (3d Cir. 1954), cert. denied, 348 U.S. 911 
(1954); Frederick v. United States, 163 F. 2d 536, 548 (9th 
Cir. 1947), cert. denied, 332 U.S. 775 (1947); United States v. 
Minkoff, 137 F. 2d 402, 405 (2d Cir. 1943). And, in any event, 
reversal of a case for the alleged misconduct of the trial judge 
is not warranted “unless it appears that the conduct * * * 
was intended or calculated to disparage the defendant in the 
eyes of the jury.” Goldstein v. United States, 63, F. 2d 609, 
613 (8th Cir. 1933). 

Appellant complains further of the court’s attitude as dis- 
played in a colloquy with counsel at the bench (Br. 11, J.A. 
21, 31). The remarks cited simply do not evidence a prejudiced 
attitude towards appellant’s cause. Moreover, they were made 
at the bench, not in the presence of the jury. 

Finally, appellant contends that portions of the charges were 
improper. No objections were made to the charge and, there- 
fore, it is too late to make them now. Rule 30, Fed. R. Crim. 
P. Only under the most exceptional circumstances, not exis- 
tant here, should the Court entertain objections to a charge 
which were not made below. Villaroman v. United States, 


* The entire “reprimand” was as follows (J.A. 20) : 
The Court. Please take your hands out of your pocket. Do not lean 
against the table. We have to preserve proper decorum, sir. 
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87 U.S. App. D.C. 240, 184 F. 2d 261 (1950); see also Wyche 
v. United States, 90 US. App. D.C. 67, 193 F. 2d 703 (1952), 
cert. denied, 342 U.S. 943 (1952); Tatum v. United States, 88 
U.S. App. D.C. 386, 190 F. 2d 612 (1951); Coates v. United 
States, 87 U.S. App. D.C. 330, 186 F. 2d 338 (1950). 

The court’s charge was correct and proper in any event. The 
instruction to the effect that the jury could consider co-de- 
fendant Duckett’s criminal record in determining Duckett’s 
credibility as a witness was the standard, correct instruction. 
Moreover, Duckett is not the appellant in this case. Duckett’s 
testimony did not mention appellant in any way and obviously 
appellant is without standing to complain in his appeal of an 
“Improper” instruction concerning only Duckett. 

The court’s discussion of the evidence was clearly within the 
area, of fair comment that has time and again been held to 
be proper. As the Supreme Court said in Quercia v. United 
States, 289 U.S. 466, 469 (1933): 


In charging the jury the trial judge is not limited to 
instructions of an abstract sort. It is within his prov- 
ince, whenever he thinks it necessary, to assist the jury in 
arriving at a just conclusion by explaining and com- 
menting on the evidence, by drawing their attention to 
the parts of it which he thinks important ; and he may 
express his opinion upon the facts, provided he makes 
it clear to the jury that all matters of fact are sub- 
mitted for their determination. [Emphasis supplied.] 


See also United States v. Stayback, supra. In the instant case 
the court carefully told the jury both before and after his com- 
ments on the evidence that they were “the sole judges of the 
facts” and that his comments were not “binding” on them 
insofar as they related to the facts (J.A. 34, 38). 


* With regard to inferences to be drawn from the absence of a witness 
peculiarly within the control of a defendant see Milton v. United States, 
71 U.S. App. D.C. 394, 397, 110 F. 2d 556, 559 (1940). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Outver GascH, 
United States Attorney. 


Cart W. BELCHER, 
Jack MarsHauu Stark, 
Assistant United States Attorneys. 
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